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Current Topics. 
; The proposition before the State Legisla- | 
a ture to ellow Judges of the Court of Appeals | 
and Justices of the Supreme Court of New 
dy York pensions of one-half of their salary at 
ofa the end of their term of office or on account 
agent B of retirement from office through disability, 
is so just and proper that no argument in its 
favor would seem to be needed. That such 
faithful servants .of the public as the Judges 
of our highest courts should be placed beyond 
the necessity of re-entering the crowded 
ranks of the profession after they have com- 
pleted their term of service or have arrived 
_ | atthe age of retirement provided by the Con- 
cele A stitution, seems obvious. Not a few instances 
could be pointed out where ex-Justices who 
have served two terms of fourteen years each 
have been compelled to depend upon the ref- 
erences given them, by Judges with whom 
they have had past association, for a liveli- 
hood. It is hardly to be supposed that a 
Judge, after twenty-eight years of absence | 
from the general practice of the law,— years 
hicago Spent in the service of the public.— can hope | 
a bef for a profitable clientele. On the other hand, 
a it is clear that a lawyer of sufficient ability to 
for 1 D€ chosen to the office of Justice of the 
Supreme Court could have accumulated in 
practice much more money than it is possible 
pull to save from the salary paid by the State. 
not, I The policy of judicial pensions, we believe, 
roy has the hearty endorsemert of the Bench and 
have] the Bar of the State. Another still more im-. 


portant reform would be ‘he changing of the 
Vor. 


5.—No. 






‘organic law of the State so as to permit the 


Judges of the highest courts to hold office 
for life, as is the case with the United States 
Supreme Court. The main virtue of this plan 
lies in the fact that it is the only known 
method of insuring the absolute independence 
of the judiciary. That there should also be 
an equalization of salaries paid is plain. The 
fact has been pointed out that the Judges of 
the Court of Appeals, whose primary func‘ion 
is to review the proceedings of the Supreme 
Court Justices, receive only $13,000 per an- 
num, while the Supreme Court Justices re- 
ceive $17,500 per annum, and this despite the 


| fact that the former are required to maintain 
| two homes, one in Albany and one in the 
place of their residence. 


It would seem that 


| the Judges of the Court of Appeals should 
| receive salaries at least as large as those of the 


Supreme Court Justices, if not larger. 





The inexpressibly sad death of County 
Judge Henry T. Nason, of Rensselaer county, 
whose body was found in the woods near 
Albany, on April second, showing clearly that 
he had committed suicide, has cast a gloom 
over the profession, already bereaved by the 
death of other prominent members. Judge 
Nason’s grandfather, Hon. Martin I. Town- 
send, died recently in his ninety-third year, 
and his mother also passed away recently. 
These bereavements, together with the fact 
that he was suffering from an incurable dis- 
ease — cancer of the stomach—clearly under- 
mined his reason and led to the suicidal act. 
Judge Nason was one of the most brilliant 
and respected of the younger members of the 
judiciary. He was born in Troy, August 15, 
1865: received his preliminary education in 
the public schools of his native city, and was 
graduated from Yale University in 1886 and 
from Columbia Law School in 1888. He be- 
came a member of the law firm of Townsend, 
Roache & Nason, of Troy, of which his uncle, 
Martin I. Townsend, was the head, in 1895. 
He always took an active part in Republican 
politics, and in 1896 was elected County Judge 
of Rensselaer county, defeating ex-Surrogate 
James Lansing. Last fall he was re-elected 
for a second term of six years. The Bench 
and Bar of both Rensselaer and Albany coun- 
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ties have testified to their high esteem for the 
late Judge and their sincere sorrow at his 
untimely taking-off. 


The Appellate Division of the New York 
Supreme Court, sitting in Brooklyn, has re- 
versed the conviction of J. Luther Pierson, of 
Valhalla, Westchester county, who two years 
ago was found guilty of unlawfully omitting 
to perform a duty imposed on him by the law 
to furnish medical attendance for his female 





minor children under the age of two years, 


the life and health of a citizen endangers the peace 
and safety of the State and cannot be justified under 
the plea of liberty of conscience. In the exercise 
of its plenary powers, the Legislature can enact any 
provision for the protection of the public health 
which does not interfere with liberty of conscience 
or is not forbidden by the Constitution of the 
United States or that of the State of New York 
If the peace, order, and safety of the State require 
the State to protect the life and health of adults, 
as it continually has done in varied legislation, it 
has a more emphatic duty to protect the lives and 
health of helpless infants, who have neither sense 
nor power to protect themselves. God has de- 


| volved upon parents the moral duty of caring for 





such children being then suffering from ca-| their young and helpless children, and this duty in- 
tarrhal pneumonia, and sentenced to pay aj cludes the doing of everything essential to their 
fine of $500. According to his own testimony, | welfare, in sickness and in health, and this moral 
Pierson is a member of the “ Christian Catho- | duty includes the furnishing of necessary medical 


lic Church of Chicago,” which is the corpo- | attendance to sick children according to the ability 
rate name adopted by Dowie for his followers. | 
He did not believe in the use of medicine. | 
In the prevailing opinion, written by Justice | 
Bartlett, argument relating to faith cure and 
Christian Science is ignored, and he bases his | 
determination on the conclusion that the in- 
dictment failed to charge a criminal offense. 
Justice Goodrich alone dissented, arguing that 
the defendant was guilty of a plain refusal to 
obey the law which enjoined the furnishing of 


medical attendance to a sick child. Justice! 


Bartlett said, in part: 


“While granting the existence of a legal obligation 
on the part of a parent or one standing in loco 
parentis to provide medical attendance for a minor 
child, it seems to me that the obligation does not 
necessarily impose in every case the calling in of 
a physician. The indictment in the case at bar, 
however, is framed upon the assumption that the 
law requires the parent of a sick child to cause 
the child to be attended and prescribed for by a 
regularly licensed and practicing physician and sur- 
geon. It seems to me that the intention was to 
charge that the crime consisted not merely of a 
failure to furnish medical attendance generally, but 
a failure to furnish medical attendance by a quali- 
fied doctor. If this view of the indictment is cor- 
rect, it seems to me that it failed to charge a 
criminal offense in the absence of an allegation or 
statement of facts showing that the case was one 
in which a regularly licensed and practicing physi- 
cian ought to have been called. I think the medi- 
eal attendance which the law requires the parent 
to ‘provide depends on the circumstances of the 
case; that in some instances ordinary nursing by 
members of the household may be sufficient.” 

Justice Goodrich said in part: “ The doing of an 





act or the omitting to do an act which endangers 





| of their parents to provide it.” 





By the terms of a bill pending before the 
Legislature, the police are forbidden to keep 
on file in the “ Rogues’ Gallery ” or elsewhere, 
the picture of anyone not convicted of a 
crime, and also are compelled to remove from 
the gallery the pictures of all criminals at 
their death. Justice Leventritt, of the Su- 
preme Court, recently denied an injunction 
to Jacob, better known as “ Doc” Owens, 
restraining the police from keeping Owens’s 
picture in the Rogues’ Gallery. Owens re 
cently sued the Earl of Rosslyn, through an 
assignee, to compel the payment of a check 
given by Rosslyn for losses in a poker game 
while coming to New York from England on 
the “Etruria.” Lord Rosslyn stopped pay- 
ment on the check on the ground that he had 
been informed that Owens’s picture was in the 
Rogues’ Gallery. Owens’s suit was dismissed. 
In the present proceedings Charles L. Hoff- 
man, attorney for Owens, set up the fact that 
Owens never has been convicted of any crime, 
but merely was arrested on suspicion, on May 
10, 1899, and, when taken to police headquar- 
ters, had been photographed and measured 
according to the Bertillon system. In court 
the following day Owens had been dis 
charged, but the photograph was kept in the 
Rogues’ Gallery and the measurements om 
record. Justice Leventritt in giving his decis- 
ion discussed the question of police powers 
and to what extent the officers of the law 
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may go in their efforts to detect and punish effect of such a verdict upon the status of the 
crime He said: “The sworn testimony of child. This introduced into the case an immaterial 
detectives that the complainant unt feo many issue, which was calculated to divert the minds of 


the jury from the true and only question involved 
years been known as a common cheat and|* * * and its evident tendency was to prejudice 


gambler, and as an associate of convicts and | the plaintiff.” The case is a salutary example of 

other disreputable persons, without disclosure | the policy of suppressing sensationalism and is 

of any fact showing the source of such knowl- worthy of wide publicity, because even the most 

edge, can hardly be deemed sufficient. Con- conscientious lawyers at times find it difficult to 
, : 


F aa resist the temptation to lug in irrelevant matters 
ceding, but by no means deciding, that there | and considerations which are likely to affect the 


is no right to take photographs for police pur- | deliberation of the jury. 

poses of a person merely suspected, I am of a 

the opinion that the complainant mistakes his| RIGHTS AND REMEDIES OF INVENTORS 
remedy. The taking of the photograph by| FOR THE USE OF THEIR PATENTED 
force may have been a trespass, but that is| INVENTIONS BY THE UNITED STATES 
past and cannot be enjoined. He also seeks erie meet 


to forbid publication of his photograph as an It is well known that in the absence of statute an 
invasion of his right of privacy, but our Court | inventor has no exclusive right to his own invention. 
of Appeals has repudiated the doctrine as|So long as he can preserve it and practice it in 
having no existence at law or as being en-| S¢cret it is his, but once it becomes known to others, 
forceable in equity. This decision by the j unless it be that they are under some obligation to 


C fA Is. h hed af | him not to practice or disclose it, they can do both 
ourt 0 wees 8, however, was. reache : alter | and he is without remedy (Morton v. New York Eye 
much vacillation and as a way of dictum 


. hal | Infirmary, 5 Blatch. 115, at 121; Gayler v. Wilder, 
rather than as a decided principle.” 10 How. 492, at 493). 


The great advantage to be gained to the public 
by inducing inventors to disclose their inventions 
undoubtedly led the framers of the Constitution to 

A decision of some interest as showing how | suggest the clause which is embodied in article 1, 
far the courts will permit attorneys to go in section 8, subdivision 8 of the United States Con- 
undertaking sensational proceedings before a_ titution, and reads as follows: 














jury, was rendered recently by the Supreme on ee aye have hte wll A 
Court of North Carolina. On the trial of the Peed gnc tteed garg eB ge seek 
. Hopki A for | useful arts by securing, for limited times, to 
aa of Hopkins v. Hopkins, an action | authors and inventors, the exclusive right to 
divorce brought by a husband against his their respective writings and discoveries.” 


wife, counsel for the latter, in summing up, Pursuant to this provision in the Constitution, 
took the defendant’s child up in his arms and, congress has passed laws relating to patents (U. S. 
holding it before the jury, declared that a ver- Kev. Stat. secs. 4883-4928) and has provided by 
dict would ruin her character and disgrace the S°*0" 4886, U.S. R. S., that “any person who has 


. _ invented or discovered any new and useful art, 
child. This was not a very flagr ant act, to be machine, manufacture or composition of matter or 


sure, but the Supreme Court has decided that any new and useful improvements thereof, not known 
such action and speech on the part of counsel or used by others in this country, before his inven- 
were such as to call for a new trial. The, tion or discovery thereof, and not patented or de- 
court used the following language: | scribed in any printed publication in this or any 
| foreign country, before his invention or discovery 

“The plaintiff was entitled to a fair and impartial thereof, or more than two years prior to his appli- 
consideration of the case by the jury, and it was! cation, and not in public use or on sale in this 
his unquestioned right to have all extraneous mat- | country for more than two years prior to his appli- 
ter excluded therefrom, especially if it was calcu-| cation, unless the same is proved to have been 
lated, as it was here, to seriously impair this right, | abandoned, may, upon payment of the fees required 
and to prejudice him in the minds of the jurors. | by law, and any other due proceeding had, obtain 
What the counsel said about the child was nothing | a patent therefor.” And by section 4884, U. S. 
but an appeal to the sympathetic feelings of the | R. S. congress has also provided that “ Every patent 
jury, and was not justified, in any view that we! shall contain a short title or description of the in- 
can take of the testimony. The jury had nothing | vention or discovery, correctly indicating its nature 
to do with the consequences an adverse verdict | and design, and a grant to the patentee, his heirs or 
would entail upon the defendant, nor with the | assigns, for the term of seventeen years, of the ex- 
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clusive right to make, use, and vend the invention | So, too, where the employe has stood by and per- 
or discovery throughout the United States and the | mitted the government to use his invention without 
territories thereof.” |any claim for compensation, he cannot thereafier 
The inventor, therefore, who brings himself within | be heard to ask damages for such use. And this, 
the protection of these laws and obtains a patent as said by Mr. Justice Brown, “is really an appli- 
has conferred upon him an exclusive property in the | cation or outgrowth of the law of estoppel in pais, 
patented invention, which, as was said by Mr. Jus-| by which a person looking on and assenting to that 
tice Bradley, cannot “be appropriated or used by the| which he has power to prevent is held to be pre- 
gevernment itself, without just compensation, any | cluded ever afterwards from maintaining an action 
more than it can appropriate or use, without com- | for damages” (Gill v. U. S., 160 U. S. 426, at 
pensation, land which has been patented to a private | p. 430). 
purchaser,” for “the United States has no such The right of a patentee, whether an employe of the 
prerogative as that which is claimed by the sover-| government or not, to sue the government in the 
eigns of England, by which it can reserve to itself, | Court of Claims on an implied contract, has also 
either expressly or by implication, a superior! been considered by the Supreme Court. The result 
dominion and use in that which it grants by letters-| of the decisions seems to be that where a patented 
patent to those who entitle themselves to such| inyention is knowingly used with the consent of the 
grants. The government of the United States, as | patentee by agents of the government, acting within 
well as the citizens, is subject to the Constitution, | the scope of their authority, though no compensa 


: : ; i, : A 
and when it grants a patent the grantee is entitled | tion be fixed, the patentee is entitled to sue the 
government and recover reasonable compensation 


to it, as a matter of right, and does not receive it, 
as was originally supposed to be the case in Eng-| (United States v. Palmer, 128 U. S. 262; United 
States v. Burns, 12 Wall. 246; United States y, 


land, as a matter of grace and favor” (James v. 
Campbell, 104 U. S. 356, at pp. 357 and 358; see,| Berdan Co., 156 U. S. 552). 





also, Belknap v. Schild, 161 U. S. 10, at p. 16). | 

Any use, therefore, by the United States of a 
patented invention must be either authorized by 
the inventor or by some one deriving the right to 
permit it from him or unauthorized. 

Where the government purchases the invention 
out and out and pays the purchase price, or where 
it takes a license and pays the royalties, no questions 
arise, but there are a number of cases where the 
government has used a patented invention and re- 
fused to compensate the inventor for such use. 

Before considering these cases it is proper to 
remark that “the United States * * * like all 
sovereigns cannot be impleaded in a judicial tri- 
bunal, except so far as they have consented to be 
sued” (Belknap v. Schild, 161 U. S. at 16), and 
that “the United States, by successive acts of con- 
gress, have consented to be sued upon their con- 
tracts, either in the Court of Claims or in a circuit 
or district court of the United States. Acts of Feb- 
ruary 24, 1855, c. 122, § 1; 10 Stat. 612; March 3, 
1863, c. 92, § 2; 12 Stat. 765; Rev. Stat. $ 1059; act 
of March 3, 1887. c. 350, §$ 1 and 2; 24 Stat. 505; 
United States v. Jones, 131 U. S. 1, 15, 16.” (Belk- 
nap v. Schild, 161 U. S. at p. 17.) 

The government, as we have seen, has no more 
right than an individual to use the patented inven- | 
tion of another, nor does the mere fact that a person | 
is in the employ of the government give the govern- | 
ment a right to the use of his inventions. But where | 





There have from time to time been intimations 
in the opinions of the Supreme Court, notably in 
United States v. Palmer (supra) that a patentee 
might obtain compensation for the use by the gov- 
ernment of his invention without his consent by 
waiving the tort and suing the government in the 
Court of Claims on the ground of an implied con- 
tract on the part of the government not to take a 
patented invention, which is private property, with 
cut due compensation. This view has apparentl; 
been disposed of by the case of Schillinger v. United 
States (155 U. S. 163). In that case it appeared 
that the architect of the government, with due au- 
thority, entered into a contract with a contractor 
for laying a pavement. He was notified by the 
owners of a patent that the contract embraced the 
use of their invention and they protested, to no 
effect, against its use by the government without 
compensation. Suit was brought in the Court of 
Claims. The Supreme Court held that the action 
was one sounding in tort and that the Court of 
Claims had no jurisdiction. 

The court said, at page 169: “If it be said that a 
party may sometimes waive a tort and sue in as- 
sumpsit, as on an implied promise, it is technically 
a sitfficient reply to say that these claimants have not 
done so. They have not counted on any promise, 
either express or implied.” 

“But we do not care to rest our decision upon the 
mere form of action.” * * * “The government 


the employe is employed to do a particular thing, | proceeded as though it were acting only in the 
as, in one case, to devise a stamp, there he is| management of its own property and the exercise of 
deemed to have sold in advance as an incident to/ its own rights, and without any trespass upon the 
his employment whatever device his creative faculty | rights of the claimants. There was no point im 
has produced to accomplish that particular purpose | the whole transaction from its commencement to its 
(Solomon v. U. S., 137 U. S. 342), and he can close where the minds of the parties met or where 
recover no additional compensation for the use of| there was anything in the semblance of an agree 
that invention. ‘ment. So not only docs the petition count upon 








ator 
Tot 
Shir: 
jon 

sued 
its a 


pate 
p. 1, 


stan 
inve 


wit! 
pat 


ee el lel la a eS oo a eG 





| 


hout 
ifier 
this, 
ppli- 
pais, 
that 
pre- 
tion 
, at 


’ the 
the 
also 
sult 
nted 
the 
thin 
nsa 
the 
tion 
ited 
$v. 


ions 
rin 
ntee 


of 





THE ALBANY LAW JOURNAL. 101 








atert, but also the findings show a tort” (page 179). lent undervaluation in order to evade the customs 
To the conclusion of the court Justices Harlan and duties. 
Shiras dissented. | This distinction is pointed out in The Siren (7 
Mr. Justice Harlan interprets the majority opin- | Wall. 152, at page 154), as follows: “Although 
ion to mean “that the government could not be direct suits cannot be maintained against the United 
sued as upon a contract, express or implied, unless | States, or against their property, yet when the United 
its agent at the time the invention was used for its | States institute a suit, they waive their exemption 
benefit recognized or admitted the validity of the | so far as to allow a presentation by the defendant of 
patent” (Schellinger v. United States, supra, at | set-offs, legal and equitable, to the extent of the 
p. 179). |demand made or property claimed, and when they 
A patentee is, therefore, in this position. If he | proceed in rem, they open to consideration all claims 
stands by and permits the government to use his| 2nd equities in regard to the property libelled. 
invention without protest, he is estopped thereafter | They then stand in such proceedings, with reference 
from asking compensation. If he protests against | tO the rights of defendants or claimants, precisely 
the use of his invention, and the government, dis-| @5 private suitors, except that they are exempt from 
regarding his protest, continues to use the invention | costs and from affirmative relief against them, be- 
without acquiescing in the validity of the patent, the | yond the demand or property in controversy.” 
patentee is without remedy, as the government has In United States v. One Case Chemical Compound 
committed a mere tort. (81 Fed. 373) (the case above referred to), it ap- 
peared that the United States had seized some 
artificial musk for fraudulent undervaluation, and 
had begun a proceeding in the nature of a proceeding 
in rem to have it forfeited. The musk was in the 
custody of the court and was claimed by the owner 
of a patent to be an infringement of his patent. The 
owner of the patent petitioned for leave to intervene 
in the forfeiture proceedings for his interest in the 
res. Brown, D. J., said: “The petitioner has a 
sufficient interest to justify his intervention on giving 
security; the other parties should then answer the 
petition unless they admit the facts stated in it. If 
| its statements are denied and any issues are pre- 


me bat against their officers and agents 7 nly, | sented not appropriate for trial in this court, they 
nevertheless, so far as the bill prayed for an injunc- | 


‘ : . : can be sent to the appropriate court and th pro- 
tion and for the destruction of the gate in question, | . : er 
ee Aetend had individual i a | ceedings here stayed in the meantime. 

¢ defendants had no individual interest in the| +e effect of the decision in the case mentioned 


pperoversy. The oe Saree adverse » the| was substantially to prevent a sale by the govern- 
plaintiff was the interest of the United States in| . 
_ ‘ |ment of the property. This was of advantage to the 
property of which the United States had both the : : . 
title and the possession; the United States were the | pebennetsh Wie setae wee > Hier der which ee 
: F ‘ sold would have been exceedingly difficult, if not 
only real party against whom alone, in fact, the re- | 
lief was asked and against whom the decree would | 
effectively operate; the plaintiff sought to control | 
the defendants in their official capacity and in the | 
exercise of their official functions, as representatives 
and agents of the United States, and thereby to) 
defeat the use by the United States of property 
owned and used by the United States for the com- 
mon defense and general welfare; and, therefore, 
the United States were an indispensable party to 
enable the court, according to the rules which gov- 
etn its procedure, to grant the relief sought; and 
the suit could not be maintained without violating 
the principles affirmed in the long series of decisions 
of this court.” 











It is only where the patentee has dealt with agents 
of the government, who, acting within.the scope of 
their authority, have recognized the validity of the 
patent, and the government, on their recommenda- 
tion and with the patentee’s consent, has used the 
invention embodied in the patent, that he is entitled | 
to recover compensation. 

This brings us to the question of preventing the 
government from using the patented invention 
against the patentee’s will. In Belknap v. Schild 
(161 U. S. 10, at p. 25) it is said: “ Although this 
suit was not brought against the United States by 





impossible, to trace. 

It is only in such cases, however, that the remedy 
suggested could be availed of by the patentee. And 
Mr. Justice Harlan strikes the keynote of the situa- 
tion when he says: “If the United States may 
appropriate to public use the invention of a patentee, 
without his consent, and without liability to suit, as 
upon implied contract, for the value of the use of 
such invention; if, as the court holds, a public officer 
acting only in the interest of the public, is not 
individually liable for gains, profits and advantages 
that may accrue to the United States from such use; 
and if the officer who thus violates the rights of the 
patentee cannot be restrained by injunction, then 
the government may well be regarded as organized 
robbery so far as the rights of patentees are con- 
cerned” (Belknap v. Schild, supra; dissenting 
. opinion, at p. 28). 

But there exists a distinction, which was success- In the latest case on this subject, the International 
fully availed of in one case to prevent the govern-| Postal Supply Co. of New York v. Bruce (114 Fed. 
ment from selling a patented composition of matter | 5cq), District Judge Coxe felt constrained to dis- 
which had been seized by the government for fraudu-' miss the bill on the authority of the Belknap case, 


Where, therefore, it is sought to restrain the 
United States or its property directly the suit must 
fail, and the patentee remain helpless. 
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but he pointed out that the action of the Supreme| An ordinance requiring all city printing to bear the 
Court in Dashiell v. Grosvenor (162 U. S. 425), ia| union label is against public policy. 
dismissing the bill on the ground that the patent was/ A city, in pursuance of an illegal ordinance, in 
not infringed, after the Circuit Court of Appeals had | advertising for bids for city printing inserted a pro- 
reversed the Circuit Court which had sustained the | vision that all work must bear the union label. The 
patent, on the ground that the Circuit Court had no| contract was awarded to a bidder who made no such 
jurisdiction as the action was in effect against the| express stipulation in his bid. Held, that he was 
government, gave some force to the suggestion that authorized to ignore the provision of the advertise- 
the Supreme Court would not have “gone so far| ment, and might refuse to comply therewith in fur- 
a-field to find another reason for sustaining the judg- | nishing the goods. 
ment if clearly convinced that the reason assigned | A city, in pursuance of an illegal ordinance, in 
by the Court of Appeals was a valid one” (Interna- | advertising for bids for printing inserted a provis- 
tional Postal Supply Co. of New York v. Bruce,| ion that all work must bear the union label. Held, 
Supra, at p. 515). ‘that, in the absence of proof, it would be presumed 
It is apparent, as Judge Coxe suggests, that the | that all knew that the provision was invalid, and that 
scope of the decision in Belknap v. Schild is not free| they might ignore it, and that no restriction in the 
from doubt. Will the Supreme Court, when the pidding resulted therefrom, and therefore a contract 
question arises, “confine the ruling in the Belknap |awarded to the lowest bidder was binding on the 


case to situations precisely similar to the one there 
shown, where the decree reversed contemplated 
the destruction of property of the government 
and the serious interference with the work of the 


navy of the United States?” (Coxe, D. J., Interna- | 


tional Postal Supply Co. supra, at p. 515.) 
Obviously, to answer this will require the expendi- 
ture of considerable money, a long delay, and that 
the point be squarely raised. 

The question has been left open long enough. It 
is within the power of congress to answer it by 
spreading upon the statute books a suitable remedy 
whereby patentees either by suit in the Court of 
Claims, or by suit in the Circuit Court, can recover 
reasonable compensation from the United States 
government for its unauthorized use of their inven- 
tions, and the time is now ripe. 

September 15, 1902. 

James G. K. Lez, 
20 Nassau street, New York city. 
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MUNICIPAL CORPORATIONS — CONTRACT 
FOR PRINTING— ORDINANCE REQUIRING 
UNION LABEL UNCONSTITUTIONAL. 


Supreme Court of Tennessee — January 24, 1903. 
Marshall & Bruce Co. v. City of Nashville.* 


Where a city charter required all goods furnished 
the city to be supplied by the lowest bidder, an ordi- 
nance which provided that all city printing should 
bear a union label was invalid. 

An ordinance requiring all city printing to bear the 
union label violates the Fourteenth amendment of 
the United States Constitution. 

As depriving those not using the label from pur- 
suing their avocation, so far as public printing is 
concerned. 

An ordinance requiring all city printing to bear 
the union label violates Const. art. 1, sec. 17, which 
provides that, for an injury done a person, he shall 
have a remedy by due course of law. 





*71 8. W. Rep. 815. 


| city. 


Witxes and McA.uistErR, JJ., dissenting in part. 
Appeal from Chancery Court, Davidson county. 


Bill by the Marshall & Bruce Company against the 
| city of Nashville. From a decree of the Court of 
Chancery appeals reversing a decree of the chan- 
cellor in favor of complainant, complainant appeals. 

John Allison and Vertrees & Vertrees, ior appel- 
lant. 


K. T. McConnico and Hill McAllister, for appellee. 


Wikes, J. This is a bill against the mayor and 
city council of Nashville to recover $83.05 and inter- 
est for stationery furnished and printed for the city. 
The city concedes that the account is correct as to 
items and amounts, but declines to receive the goods 
and pay the bill therefor on the ground that the 
stationery does not bear the union label of the 
Nashville Allied Trades Council, or the label enacted 
by the International Typographical Union. 

It appears that on December 11, 1897, the city 
council of Nashville passed the following ordinance: 

“Section 1. Be it enacted that all city printing 
shall bear the union label of the Nashville Allied 
Trades Council or the label enacted by the Interna- 
tional Typographical Union. 

“Sec. 2. That this ordinance shall take effect from 
and after its passage, the welfare of the city requir- 
ing it.” 

It appears further that in February, 1901, the city, 
being in need of blank books and stationery over the 
value of fifty dollars, solicited competitive bids there- 
for, specifying what was desired, and complainant, 
being the lowest bidder, was awarded the contract to 
furnish the goods, and, under its bid and contract, 
manufactured the articles specified, according to 
specifications, and delivered some of the letterheads 
embraced in the order in March, 1901. After the 


manufacture of all the items specified, and the ad- 
vance delivery of the letterheads mentioned, the city 
notified complainant that it would refuse to receive 
the goods upon the sole and only ground that they 
did not bear the union label prescribed by the ordi- 
nance, and refused to pay for the goods for the same 
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reason, and thereupon relet the work to the Brandon 
Printing Company at an advance price of thirty-eight 
and one-half per cent. The bill is filed to recover the 
amount of complainant’s bill, and to have the ordi- 
nance in question declared unreasonable, null and 
yoid. ‘lhe city insists upon the validity of the ordi- 
nance, and that complainants knew of its existence 
when they made their bid, and agreed to abide by it 
in the event the contract was awarded to them, and 
upon both grounds deny any right of recovery. The 
chancellor heard the case on proof, and held the 


until the ordinance could be passed. This being done, 
the contract was let to the Sentinel-Democrat Print- 
ing Company, and the bid of Holden refused, solely 
and alone on the ground that he could not show the 
union label. Holden was a staticner of good stand- 
ing, entirely responsible, and a taxpayer of the city. 
He filed a bill to enjoin the Sentinel-Democrat Print- 
ing Company from carrying out the contract, and 
the city from paying him therefor. Nothing had been 
done in that direction when the bill was filed, but 
pending the final decision the city paid him anyway. 





ordinance null and void because in conflict with the 


The court held that the fact that Holden was a 


provisions of the charter of the city, and gave com-| bidder did not impair his right to bring the bill as 


plainant judgment for the amount of the bill and! 


costs. The city appealed, and in the Court of Chan- 
cery Appeals assigned two errors: First, that the 
chancellor erred in holding the ordinance void, and 
that it was not in the power of the city to pass the 
same; second, that, even if the ordinance be held 
yoid, the complainant nevertheless agreed to place 
the union label upon the stationery, and was bound 
by its agreement, and, unless complied with, it could 
not recover. 

The charter of the city requires that all goods and 
supplies furnished the city, amounting to over fifty 
dollars, must be let out at competitive biddings to the 
lowest responsible bidder. We are of opinion that 
the ordinance in question is clearly in conflict with 
the spirit, purpose and letter of the charter, and is 
invalid and void. It is, moreover, class legislation, 
contrary to public policy and to the constitution of 
the State, because plainly discriminative in its char- 
acter. All the authorities to which we have access 
so hold in regard to similar ordinances and statutes, 
and we have been able to find none to the contrary. 
We cite the following from among many others: 
Davenport v. Walker (Sup.) 68 N. Y. Supp. 161; 
Holden v. City of Alton (Ill.) 53 N. E. 556; City of 
Atlanta v. Stein (Ga.) 36 S. E. 932, s1 L. R. A. 335; 
Adams v. Brenan, 177 Ill. 194, 52 N. E. 314, 42 
L. R. A. 718, 69 Am. St. Rep. 222; Fiske v. People 
(Ill.) 58 N. E. 985, 52 L. R. A. 201; State v. Loomis, 
115 Mo. 307, 22 S. W. 350, 21 L. R. A. 78; In re 
Jacobs, 98 N. Y. 08, 50 Am. Rep. 636; People v. 
Gillson, 100 N. Y. 380, 17 N. E. 343, 4 Am. St. Rep. 
465. 

We give a short synopsis of several cases, to illus- 
trate the holdings: 

Holden v. City of Alton (Ill. April 17, 1809) 53 
N. E. 556: The charter of the city of Alton pro- 
vided that all printing and contracts for stationery 
Should be let to the “lowest bidder” unless the 
amount of the contract price was under $10. Charles 
Holden proposed at a competitive bidding, under 
seal. to print certain bonds for the city for $18.25. 
The Sentinel-Democrat Printing Company bid $22.85 
for the same work. An ordinance was pending be- 
fore the council, but had not become a law, to the 
effect that no city printing should be let to any one 
who could not furnish the union label. Mr. Holden 
could not. but the Sentinel-Democrat Printing Com- 
pany could. ine letting of the contract was delayed 


a taxpayer. The court further said that, even if the 
| ordinance had been approved before the bidding, the 
case would not have been altered; that the statute 
or charter required the contract to be let to the low- 
est bidder; and that this “implied equal opportunity 
| and freedom in all who might choose to bid.” The 
|court said that, while in many cases there might be 
| ground for the exercise of discretion, here there was 
| no attempt to exercise any discretion as to the quali- 
| fication or facilities of bidders, and that a refusal 
upon the ground upon which Holden was refused 
| was “merely the imposition of a greater burden on 
| the taxpayers, through an attempted abuse of power.” 
As the money was paid after the bill had been filed, 
restitution to the city was directed. 

City of Atlanta v. Stein (Ga. Aug. 9, 1900) 36 
S. E. 932: The charter of Atlanta does not require 
the public printing to be let to the lowest responsible 
bidder, but leaves to the municipal authorities a 
wide discretion. An ordinance was passed by the 
city requiring all printing used by the city to bear 
the union label, and directing all advertisements 
soliciting bids to so state. Printing was advertised 
for, it being stated that no bids could be accepted 
for printing which could not bear the union label. 
There were four union and fifteen non-union print- 
ing establishments in Atlanta at that time. The non- 
union men were not allowed to bid, and evidence 
was introduced tending to show that they could have 
bid less than the lowest union bid. The work was 
awarded to the Pease Printing Company, a union 
establishment. Thereupon Mr. Stein filed a bill, as a 
citizen and taxpayer, to enjoin the execution of this 
contract. The injunction was granted upon the 
ground that the ordinance was void because it 
tended to defeat competition and encourage mo- 
nopoly. The court said that it was “not within the 
power of municipal authorities to enact legislation of 
this kind.” This ordinance cut off the power to fully 
and freely exercise the discretion which the public 
good required to be exercised, and it was therefore 
void. The injunction was granted. 

Adams v. Brenan, 177 Ill. 194, 52 N. E. 314, 
L. R. A. 718, 69 Am. St. Rep. 222: The board of 
education in Chicago entered into an agreement with 
a workingmen’s union, known as the “ Building 
Trades Council,” to the effect that the board would 
insert in all contracts for work on school buildings 
la provision that union men only should be employed 
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by contractors to work on such buildings. A school- 
house needing repair, the board advertised for bids, 
inserting in the advertisement a clause to the effect 
that none but union labor should be employed. One 
Knisely put in two bids. One was for $1,000, with 
the right to use either union or non-union labor, and 
the other was $2,090, and use union labor only. The 
board accepted the higher or “union” bid. J. L. 
Adams, a taxpayer, thereupon filed a bill against 
Knisely and the board to enjoin the execution of the 
contract. The injunction was granted, although the 
work had been begun under the contract. The court 
held that, even if the provision had been inserted 
pursuant to an act of the legislature, it would be 
void; that such an act would be unconstitutional, be- 
cause it would be an infringement upon the consti- 
tutional right of the citizen, and tended to create a 
monopoly and to restrict competition in bidding for 
work. The contract was in effect an expenditure of 


public money for the benefit of a private organization | 


or labor union. 

Recently this identical question arose in that State. 
An ordinance was passed by Chicago to the effect 
that every bidder upon public work should agree to 


use only union labor, and that the contract made in| 


pursuance of such bids should so provide. The ordi- 
nance was declared to be void as discriminating be- 
tween different classes of citizens, and as restricting 
competition and increasing the cost of public work. 
(Fiske v. People (Ill.) 58 N. E. 985, 52 L. R. A. 291.) 
A statute which made it a misdemeanor for any per- 
son to keep any employee from joining a labor union 
under a threat to discharge him was held to be void 
because it deprived such persons of the freedom of 
entering into and terminating contracts. (Gillespie v. 
People (Ill.) 58 N. E. 1007, 80 Am. St. Rep. 176, 
s2 L. R. A. 283.) 

This ordinance in question violates section 1 of the 
fourteenth amendment to the constitution of the 
United States, which declares that “no State shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, 
liberty or property, without due process of law, nor 
deny to any person within its jurisdiction the equal 
protection of the laws.” And it violates the consti- 
tution of the State of Tennessee (article 1, section | 
17). ‘this ordinance limits the right of the board of 
public works to contract for the public printing for 
such of the city’s offices as use printed matter with | 
the union label impressed on it. It limits competition, | 
and was so intended, and of necessity increases the) 
price for all such work, and hence is against public | 
policy. In Adams v. Brenan, referred to above, the 
Supreme Court said: “There is no more reason or 
justification for such a contract as this than there 
would be‘ for a provision that no one should be em-| 
ployed except members of some particular party or | 
church. In any such case it might be said that the’ 
board entertained a bona fide opinion that the mem- | 
bers of some political party were more intelligent and 
better capable of performing the work, so that better | 





a 
results would be attained, or that the members of a 
church, on account of their higher standard of mo- 
rality, would more faithfully and conscientiously 
carry out the contract. The fact that the board may 
have been of the opinion that its action was for the 
benefit of the public cannot afford a justification for 
limiting competition in bidders, and requiring them 
to abandon the right to contract with whomsoever 
they may choose for the performance of the work.” 
And in the same case the court further said: “ It js 
plain that the rule adopted by the board and included 
in this contract is a discrimination between different 
classes of citizens, and of such a nature as to restrict 
competition and to increase the cost of work.” And 
in Holden v. City of Alton, in a more recent decision 
involving the use of the so-called union label, the 
Supreme Court of Illinois said: “The council cast 
upon the taxpayers an increased burden * * * 
solely because it had entered into a combination with 
a certain class of persons doing printing to restrict 
the privilege of bidding to such class, instead of 
leaving it open to all citizens upon like conditions, 
Such a combination or agreement is in violation of 
common right, tends to create a monopoly, and can- 
not be tolerated.” This ordinance deprives those not 
using the union label of the right of pursuing their 


business avocation, to the extent that their bids for 


public printing will not be accepted. In Appeal of 
Durach, 62 Pa. 495, the Supreme Court of Pennsyl- 
vania, in referring to such legislation, used the fol- 


lowing language: “Legislation either to benefit or 


burden particular classes, under the idea that it is 
for the good of the State at large, infringes upon 
the natural and guarantied right of ‘ acquiring, pos- 
sessing, and protecting property,’ subject only to fair 
and equal contributions to the just and necessary 
expenses of a government, in the exercise of its 
proper and legitimate functions. A government 
which assumes the office of controlling and directing 
the lawful industry of the citizens into the channels 
which it may choose to deem best assumes what does 
not legitimately belong to it.” In the case of Citi- 


zens’ Savings and Loan Association v. City of 
| .opeka, 20 Wall. 655, 22 L. Ed. 455, the court said: 
|" To lay with one hand the power of the government 
/on the property of the citizen, and with the other 


to bestow it upon favored individuals, to aid private 
fortunes, is none the less a robbery because it is 
done under the form of law, and is called ‘ taxation.’ 
This is not legislation. It is a decree under legisla- 
tive form.” In State v. Loomis, 115 Mo. 307. 22 
S. W. 350, 21 L. R. A. 789, Chief Justice Black said: 
“ Liberty, as we have seen, includes the right to con- 
tract as others may, and to take that right away from 
the class of persons following lawful pursuits is 
simply depriving such persons of a time-honored 
right which the constitution undertakes to secure to 
every citizen.” In the case of Yick Wo v. Hopkins, 
reported in 118 U. S. 356, 6 Sup. Ct. 1064, 20 L. Ed. 
220. the Supreme Court holds that an ordinance of 
1 city which makes arbitrary and unjust discrimina- 
tions between persons is a violation of the rights and 
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privileges guarantied in the fourteenth amendment terested which tend to prevent competition are void.” 


to the constitution of the United States. 


And in City of Chicago v. Rumpff, 45 Ill. 90, 92 Am. 
The answer is made that the non-union citizen is | Dec. 196, the court said: 


“Tt is believed that the 


not deprived of the right to contract for this work| result of the authorities warrants the assertion that 
by this ordinance, except by his own act in refusing | corporate franchises, whether municipal or private, 


| 


to join the union. So any man could become a 


are conferred in trust for the benefit of the entire 


Democrat, a Presbyterian, or a Catholic. And should! body of corporators, and must, like all trusts, be 
a law limit public work to any one of these classes, exercised in prudence and discretion. Hence their 
the individual could bring himself within the privi- | by-laws must be reasonable, and such as are vexa- 


leged class by joining it. But he is not compelled 


to do this. 


tious, unequal or oppressive, or are manifestly in- 


In re Jacobs, 98 N. Y. 98, 50 Am. Rep. jurious to the interests of the corporation, are void. 


636, the Court of Appeals said: “Liberty, in its) And of the same character are all by-laws in restraint 


broad sense, as understood in this country, is not 
freedom from actual servitude, imprisonment, or re- 
straint, but the right of one to live and work where 
he will, to earn his livelihood in any lawful calling, 
and to pursue any lawful trade or vocation. All 
laws, therefore, which impair or trammel these 
rights, which limit one in his choice of a trade or 
profession, or confine him to work or live in a speci- 
fied locality, or exclude him from his own house, or 
restrain his otherwise lawful movements, except such 
as may be passed in the exercise by the legislature 
of the police power, are infringements upon his 
fundamental rights of liberty, which are under con- 
stitutional protection.” In People v. Gillson, 100 
N. Y. 380, 17 N. E. 343, 4 Am. St. Rep. 465, it was 
said: “It is quite clear that some one or all of these 
fundamental and valuable rights are invaded, weak- 
ened, limited or destroyed by the legislation under 
consideration. It is evidently of that kind which has 
been so frequent of late—a kind which is meant to 
prot.ct some class in the community against fair, 
free and tull competition of some other class; the 
members of the former class thinking it impossible 
to hold against such competition, and therefore 
flying to the legislature to secure some enactment 
which shall operate favorably to them, or unfavorably 
to their competitors in the commercial, agricultural, 
manufacturing or producing fields.” In Butchers’ 
Union Slaughter House and Live Stock Landing 
Co. v. Crescent City Live Stock Landing and Slaugh- 
ter House Co., 111 U. S. 746, 4 Sup. Ct. 652,‘ 28 
L. Ed. 585, the court said: “A monopoly is defined 
to be an institution or allowance from the sovereign 
power of the State, by grant, commission or other- 
wise, to any person or corporation, for the sole buy- 
ing, selling, making, working or using of anything, 
whereby any person or persons, bodies politic or cor- 
porate, are sought to be restrained of any freedom 
or liberty they had before, or hindered in their lawful 
trade. Ati grants of this kind are void at common 
law, because they destroy the freedom of trade, dis- 
courage labor and industry, restrain persons from 
getting an honest livelihood, and put it in the power 
of the grantees to enhance the price of commodities. 
They are void because they interfere with the lib- 
erty of the individual to pursue a lawful trade or 
employment.” In Fishburn v. City of Chicago, 171 
Ill. 338, 49 N. E. 532, 30 L. R. A. 482, 63 Am. St. 
Rep. 236, the court said: “It is a well-settled general 
tule that all contracts in which the public are in- 


of trade, or which necessarily tend to create a mo- 
nopoly.” And to the same effect is People v. Chicago 
Gas Trust Co., 130 Ill. 268, 22 N. E. 798, 8 L. R. A. 
497, 17 Am. St. Rep. 319; Foss v. Cummings, 149 III. 
353, 36 N. E. 553. In City of Cairo v. Feuchter, 159 
Ill. 155, 42 N. E. 308, the court said: “A city ordi- 
nance which unjustly discriminates between persons 
coming within the same class, and imposes burdens 
on some from which others are by its terms exempt, 
is void.” 

The ordinance under discussion does not under- 
take to fix a standard of quality, but it singles out a 
certain class, and requires the board of public works 
to purchase from that class, and from no other. 
This is an arbitrary discrimination, and the city has 
no authority or power to pass such an ordinance. 
City of Chicago v. Rumpff, 45 Ill. 90, 92 N. E. 196; 
Tugman v. City of Chicago, 78 Ill. 405; City of 
Hannibal v. Missouri & K. Tel. Co., 31 Mo. App. 23, 
32, 33; Allgeyer v. Louisiana, 165 U. S. 578, 580, 17 
Sup. Ct. 427, 41 L. Ed. 832; Yick Wo v. Hopkins, 118 
U. S. 370, 371, 6 Sup. Ct. 1064, 30 L. Ed. 220; 1 Dill. 
Mun. Corp. (4th Ed.) sec. 322; Kansas City v. 
Sutton, 52 Mo. App. 398, 400; River Rendering Co. v. 
Behr, 77 Mo. 91, 46 Am. Rep. 6; City of St. Louis v. 
Russell, 116 Mo. 248, 258, 22 S. W. 470, 20 L. R. A. 
721; Eden v. People, 161 Ill. 296, 43 N. E. 1108, 32 
L. R. A. 650, 52 Am. St. Rep. 365. The various rea- 
sons assigned in these cases are that such ordinances 
tend to create a monopoly; that they are class legis- 
lation, discriminative in their character; that they 
prevent parties from an equal enjoyment of their 
property and business, and deprive persons of their 
property rights, in violation of the constitution, by 


| restricting trade and the free use of property on 


equal terms with others. Municipal corporations 
have power to pass ordinances, but, in order to be 
enforceable, they must be legal, reasonable, constitu- 
tional, and not contrary to valid charter provisions; 
and, if they do not comply with these requirements, 
they will be set aside by the courts as invalid and 
illegal. The basic idea underlying all these decisions 
is that municipal powers are delegated to and held 
in trust by the corporation, to be exercised for the 
benefit of all the inhabitants of the municipality, 
equally and impartially. 1 Dill. Mun. Corp. 3556; 
People v. Armstrong (Mich.), 16 Am. St. Rep. 584, 
note (s. c. 41 N. W. 275, 2 L. R. A. 721) ; Anderson 








v. City of Wellington (Kan.), 19 Pac. 719, 2 L. R. A. 
110, 10 Am. St. Rep. 175; Ward v. Mayor, 35 Am. 
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Rep. 702, note; Robinson v. City of Franklin, 34 Am. | | Court of Chancery appeals is reversed, and the decree 
Dec. 633, note; City of Tarkio v. Cook (Mo.), 25| | of the chancellor is affirmed, and the city will pay all 
S. W. 202, 41 Am. St. Rep. 678; Champer v. City of | the costs of the same. 
Greencastle (Ind.), 35 N. E. 14, 24 L. R. A. 768, 46 | Wiuxes, J. (dissenting). I do not concur in the 
Am. St. Rep. 390; Long v. Taxing Dist., 7 Lea, 137, ‘conclusion reached by the court. I am of opinion 
40 Am. Kep. 55, and cases cited; Smith v. City of|the ordinance in question is void for the reasons 
Knoxville, 3 Head, 245; Maxwell v. Jonesboro Corp., stated in the opinion of the majority, but I think the 
11 Heisk. 257; Trigally v. City of Memphis, 6 Cold.| legal and logical consequence is that the letting of 
382. | the contract under it was illegal, and complainants 
The provisions of the charter are mandatory, andj|are not entitled to recover upon such illegal con- 
must be obeyed by the city and its agents; and, if in tract of letting. City of Memphis v. Memphis 
contiict with an ordinance, the charter must prevail.| Gayoso Gas Co., 9 Heisk. 532. The provision of the 
Worthington v. City of Boston, 152 U. S. 695, 14| charter relating to the letting of contracts is manda- 
Sup. Ct. 737, 38 L. Ed. 603; Zottman v. City and/| | tory and controlling, and the bidding, not having, in 
County of San Francisco, 81 Am. Dec. 96; Whitney | my opinion, been open to free and unrestricted com- 
v. Village of Hudson, 69 Mich. 180, 37 N. W. 184; petition, was illegal, and gave no rights and imposed 
McDonald v. City of New York, 23 Am. Rep. 144;/ no liability, even though fully performed by either 
City of Lancaster v. Miller, 58 Ohio St. 558, 51 N. E.| party. City and County of San Francisco v. Broder- 
52; Addis v. City of Pittsburgh, 85 Pa. 379. ick, 125 Cal. 188, 57 Pac. 887; McBrian v. City of 
It is insisted, however, for the city, that, if the} Grand Rapids, 56 Mich. 95, 22 N. W. 206; McDonald 
ordinance is invalid (and its invalidity is now virtu-|v. City of New York, 23 Am. Rep. 144; Zottman v. 
ally conceded), still the complainants contracted to| City and County of San Francisco, 81 Am. Dec. 96, 
furnish the material with the label upon it, and not | In McDonald v. City of New York, 23 Am. Rep. 144, 
having complied with this contract, they cannot re-|the court held (Judge Folger delivering the opinion) 
cover upon it. Complainants insist that the require-!that, when the charter of a city prohibited it from 
ment of the label was a nullity, and, as a matter of| incurring liability except in a specified manner, the 
fact, did not constitute a part of their bid as it was|city was not liable where the method prescribed in 
made and accepted, and: the contract having been|the charter was not followed. This is the rule laid 
awarded to them, and the material having been fur-| down by the Supreme Court of the United States in 
nished, in all respects complying with the specifica- | nav« v. Dandridge, 12 Wheat. 70, 6 L. Ed. 552. In 
tions, except the label, they are entitled to disregard | Zottman v. City and County of San Francisco, 81 
the void and illegal requirement, and recover for the| Am. Dec. 96, it was held (Chief Justice Field deliv- 
goods. The advertisement of the city for the work | ering the opinion of the court) that the charter of a 
contained notice that “all work, before acceptance, | municipality is the source of its power, and, when the 
must have the union label.” In making their bid, the | mode in which its power on any given subject can 
complainants specified the goods to be furnished,| be exercised is prescribed by its charter, the mode 
item by item, and offered to furnish such goods, but; must be followed, or the municipality will not be 
made no express stipulation to attach the union} bound. It would seem to follow, as an inevitable con- 
label; and they insist that the latter stipulation is not | clusion, that a contract made in violation of a charter 
part of the specification, and was not assented to and | provision cannot be ground for any liability against 
made a part of the contract. The court is of opinion | the corporation, and such contract cannot be ratified 
that the provision in the contract and advertisement | by any subsequent act of the municipal authorities. 
that the goods would bear the union label was in-| See, also, City of Memphis v. Memphis Gayoso Gas 
valid, illegal and void, and that bidders were not} Co., 9 Heisk. 532. Chief Justice Marshall, in Head 
bound by the provision, but might ignore the same} v. Insurance Co., 2 Cranch, 127, 2 L. Ed. 229, said: 
in making their bids, and refuse to comply with the | “ The act of incorporation is to them an enabling act. 
same in executing their contract. The majority of|It gives them all the power they possess. It enables 
the court is further of opinion that the insertion of| them to contract, and, when it prescribes to them a 
this provision in the contract and advertisement can- | mode of contracting, they must observe the mode, as 
not, in the absence of proof, be presumed to have|the instrument no more creates a contract than if 
-interfered with the competitive bidding, since all|the body had never been incorporated.” See, also, 
bidders must be assumed to have known that the} McCracken v. City of San Francisco, 16 Cal. 591; 
provision was illegal and could not be enforced.| Iowa Kailroad Land Co. v. Sac Co., 39 Iowa, 149; 
This being so, the contract and bidding must be| Carron v. Martin, 69 Am. Dec. 584, note; Ferguson 
treate as though no such condition was attached to| v. Halsell, 47 Tex. 423. The requirement inserted in 
them, and the complainants having made the lowest | the advertisement for sealed bids, containing the pro- 
bid, and having been awarded the contract, and hav-| vision that the work should bear the union label, was 
ing executed the same in all respects according to the| calculated to deter free and competitive bidding. 
specifications, except the requirement as to the label,| ven though we assume that all bidders knew the 
the city is legally obligated and bound to accept and | provision to be illegal and void (a violent presump- 
pay for the goods, and complainants are entitied to| tion), still it is apparent that for such a small bid 
recover the stipulated price; and the decree of the’ no bidder would care to incur the trouble and ex- 
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pense of litigation likely to follow a defiance of the ' 

ision. It is safe to presume that complainant 
would not have done so, except to test the question 
involved, and the record indicates that such was the 
purpose (and not an illegal one) of the complainant 
in becoming a bidder and making the contract. The 
doctrine is tersely stated in 20 Am. & Eng. Enc. Law 
(ad. ed.), p. 1166, as follows: “A fair competition 
among the bidders is the prime object of such pro- 
yisions, and anything which tends to impair this is 
illegal. So is a requirement that each bidder shall 
agree not to employ any one not belonging to organi- 
zations approved by certain building trade councils.” 
Elliott v. City of Pittsburgh, 6 Pa. Dist. R. 455; Van 
Keipen v. Jersey City, 58 N. J. Law, 262, 33 Atl. 740; 
mcCloud v. City of Columbus, 54 Ohio St. 430, 44 
N. E. 95, cited in 20 Am. & Eng. Enc. Law (2d. ed), 
p. 1166. 

I concur, therefore, with the majority in holding 
the ordinance invalid, but I am of opinion the letting 
was illegal, and no right exists in either party to 
enforce it. Justice MCALLISTER joins me in this dis- 


sent. 
—_—_4——_ 


EDWARD LYSAGHT, THE POET LAUREATE 
OF THE ANTI-UNION IRISH BAR. 





The Irish bar is famed in song and story for the | 
learning and profundity of its members, as well as | 
for their versatility in other branches of literary 
endeavor. Its history is replete with many instances | 
of men learned in the law and able exponents of | 
its varied intricacies who were equally at home in| 
the subtleties of conveyancing and in turning a| 
pretty rhyme or indulging in playful wtticisms over | 
the walnuts and the wine. There was something | 
in the blood of the fighting barristers of old which 
made them revel in the strenuous combat of the 
courts, and when they entered the lists it was in 
very truth a duel to the death. In those days, when 
aman defended his honor with his sword, very | 
often the wordy duel of the courts developed into | 
the grim reality in the grey dawn of the morning. 
Thus we find that the lawyer of one day was the 
bon vivant of the next, and again the swordsman 
or crack pistol shot of the day after. 

One of the most interesting of this gallant com- 
pany in those rollicking days was the subject of 
this sketch, Edward Lysaght. A celebrated barris- 
ter, wit and song writer, was born at Buck Hill, 
in the county of Clare, Ireland, on December 21, 
1763. His early boyhood, when he disported by the 
banks of the lordly Shannon, gave ample evidence 
of the talents and capacities he possessed, and which 
were one day destined to enrapture and surprise his 
countrymen. 

He was descended from some of the best old 
Irish families; his father was one of the Lisles and 
his mother was connected by blood to some of the 
noble families of Connaught. 


entered Trinity College, which is the style and title 
of the famous Dublin University, and after the 
usual course of instruction graduated therefrom 
with credit. In 1784 he enrolled himself as a law 
student in the Middle Temple, London, and was 
called to the English bar in 1788. He became a 
member of the Irish bar the following year. 

In speaking in his own humorous way of his 
legal experience in London, he said “he had not 
law enough for the King’s Bench, was not dull 
enough for the Court of Chancery, and before he 
could make his way at the ‘Old Bailey’ he must 
shoot Garrow (then leader), which would be ex- 
tremely disagreeable to him.” 

Samuel Lover, the Irish poet and novelist, says 
that Ned Lysaght possessed poetic powers of no 
mean order. : 

He wrote a considerable amount of poetry, some- 
times in his dingy chambers in Dublin, while wait- 
ing for clients, and again on the back of a brief in 
court, while some garrulous barrister was busily 
engaged in lulling the judge and jury to peaceful 
slumber. His lighter pieces were written in a 
graceful style, and indicate a nice ear for euphony; 
but his patriotic songs are, perhaps, his best; he 
does the light cavalry business of political war- 
fare with much spirit, cutting and giving the points 
as he dashes along. The cleverest songs he wrote 
were anti-union. Even Lord Castlereagh paid a 
great compliment to the merit of these composi- 
tions. After hearing the author sing them at the 
castle he told him, as we are informed, that if 
such songs were generally sung throughout the 
country they would excite a greater opposition to 
the union than all the speeches against it in parlia- 
ment, since the speeches did not give the objections 
to the measure with half the power in prose that 
the songs expressed them in verse. 

Lysaght was one of the wits and bon vivants of 
Dublin society in the years immediately preceding 
the union; those were indeed glorious days in the 
capital of Ireland, where fair women and brave men 
made a spectacle unparalleled in any capital of 
Europe. His genial qualities and abounding 
humor made him a welcome visitor everywhere. 
His ready repartee and racy anecdotes gained for 
him the reputation of being the most graceful after- 
dinner speaker in Dublin. He possessed a rich 
and melodious voice, and he sang his anti-union 
songs with telling effect. 

The songs “ The Sprig of Shillelagh ” and “ Kate 
of Garnavillo” are written in a lively vein, and are 
among the best of his compositions. “The Night 
Before Larry Was Stretched” —meaning the 
night before execution—has been attributed by 
some people to Lysaght, but he never claimed the 
authorship of this gruesome piece. 

A small volume of his poetry was published in 
Dublin after his death, which occurred in 1811. He 
cared little for the preservation of the pieces which 
he produced so readily and easily, and many of 





In the year 1779, when but a lad of sixteen, he 





them are consequently not included in the above 
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edition. He remained in Dublin until his death, 
an indifferent «xpounder of the law, but his pleas'‘ng 
manners racy wit and rare conversational powers 
made him the delight of all his acquaintances. 

A study of the life of this brilliant man throws 
into bold relief the marked contrast between the 
scholarly refined instincts of the lawyers of a cen- 
tury ago and the rampant commercialism which 
permeates the legal profession of the present day. 

Joun J. O’Connor, 
Of the Suffolk (Mass.) Bar. 


———_4>————_ 


REGULATION OF EXPERT TESTIMONY AS 
TO DISPUTED HANDWRITING. 


The article in the December, 1902, number of the 
Maryland Law Review, entitled “Some Points of 
Law Involved in the Case of the People v. Moli- 
neux,” written by H. Snowden Marshall, of the firm 
of Weeks, Battle & Marshall, the attorneys for 
Molineux, does not tell “the truth, the whole truth 
and nothing but the truth”—especially about the 
handwriting part of this famous case. 

It is not my purpose, because it is not my province, 
to here discuss the legal points involved, but I par- 
ticularly desire to address myself to Mr. Marshall’s 
comments and strictures upon the handwriting part 
of this case. 

Mr. Marshall says: “ Each of them (the experts) 
received a very substantial per diem compensation, 
and a very substantial sum for ‘expenses.’” The 
experts received for expenses their actual disburse- 
ments, except a few who were not paid the entire 
amount disbursed because they neglected to include 
the full amount in the first bill. Seven of the nine 
professional experts were paid fifty dollars a day, 
and two twenty-five dollars a day; what the bank 
experts were paid I do not know, but I suppose in 
the neighborhood of ten or fifteen dollars a day. 
The total sum paid to the fourteen or fifteen pro- 
fessional and bank experts for the first trial was in 
the neighborhood of $15,000. This is all public 
information, and the records of the comptroller’s 
office will show what each expert was paid. In this 
connection it would be extremely interesting to have 
the attorneys for the defense make public what they 
paid to their expert who did not testify in this trial. 

Mr. Marshall says: “On the first trial the time 
of the court was occupied with theoretical discus- 
sions,” etc. These were not theoretical discussions, 
but practical demonstrations by means of free-hand 
drawings, natural size and enlarged photographs of 
things actually found in the handwriting. 

Mr. Marshall again says: “ Nearly all of these wit- 
nesses described themselves on the trial as having 
been ‘retained’ for the prosecution.” And, again: 
“One Kinsley, an expert, who had been ‘retained’ 
by the prosecution.” I was not “retained” by the 
prosecution in this case and have never been re- 
tained, nor have I permitted myself to be retained 
by any one. 








On this point I wish to quote from an article of 
mine which appeared in the ALBANY Law Journaz 
of August, 1902: “It is customary for lawyers when 
engaging the services of expert witnesses to offer 
to ‘retain’ them. And lawyers speak of the fees 
paid experts for preliminary work as ‘ retainers,’ 

“T believe this use of the word retainer to be 
wrong, and I do not think it proper for any expert 
witness to allow himself to be retained. 

“The mere payment of a fee for preliminary work 
and report should not be considered as the purchase- 
price to silence the witness—and this is what a 
‘retainer’ paid to a witness would do and nothing 
else. 

“In my practice of handwriting examiner I never 
allow myself to be retained. There can be no reten- 
tion with me. The preliminary fee is not to be 
applied on an indefinite performance, but for a 
specific work —the necessary investigation to enable 
me to report ‘yes’ or ‘no’ to my clients. If my 
investigations lead me to a conclusion adverse to the 
contentions of my clients, then my fees, work and 
connection with his side of the case stop.” 

The statement in Mr. Marshall’s article that “in 
any controversy involving the authorship of hand- 
writing, it is perfectly safe to say that, given equal 
financial resources, one side can secure as many and 
as prominent experts as the other.” I dispute this. 
If Mr. Marshall means by “ prominent,” honest and 
skilled, it is not true; or if he means experts who 
are capable of demonstrating in open court oral and 
graphic reasons for their conclusions, I believe he is 
mistaken. The comments of even the pro-Molineux 
newspapers in New York upon the testimony of the 
four professional experts who testified for the de- 
fense in the second Molineux trial, are interesting 
reading along this line. The New York Sun of 
November 6, 1902, says: “It has been said for some 
time that the object of former Governor Black in 
putting handwriting experts on the witness stand 
is to show how utterly untrustworthy is all testimony 
of this kind. Of the three experts who testified yes- 
terday, two went to pieces on cross-examination; the 
third was not cross-examined because the court ad- 
journed before the prosecutor got around to him. 
Mr. Black did not offer to assist his experts in any 
way; in fact, the deeper into the mire they got, the 
better pleased and more amused he seemed to be.” 

And the New York Sun of November seventh, 
referring to another of the experts for the defense, 
who made several admissions on points claimed by 
the prosecution, says: “He made other admissions 
that rather surprised spectators.” These quotations 
I have taken from a newspaper that was distinctly 
unfavorable to the prosecution all through both trials 
of this case. No such comments could have truth- 


fully been made on the testimony of the experts for 
the prosecution. 

It may be that Mr. Marshall and his legal associ- 
ates believe that they “can secure as many and as 
prominent experts” as they desire. Their experience 
may have given them inside information how to do 
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this, and they may know just where to go to get | 
these experts, but I do not believe that they can | 
“retain” or “secure the services” for the wrong | 
side of a case of the majority of the professional 
experts who testified for the prosecution at the sec- 
ond Molineux trial. Expert Albert S. Osborn, at | 
the trial of the William M. Rice will matter, when 
asked the question: “ Would you think an expert | 
unskilled or dishonest if he were to say just the oppo- | 
site to what you are now saying?” gave what I think 
was a very trite answer when he said: “I would! 
have strong suspicions in both directions.” 

Mr. Marshall says: “ The defendant presented, in 
yarious forms, objections to the attempt on the part 
of the prosecution to prove substantially the whole 
of the case by the testimony of experts in handwrit- 
ing.” The handwriting was not substantially the 
whole of the case. The poison-package address was 
an important piece of evidence in the case, because 
it was necessary to have testimony connecting Moli- 
neux with the handwriting on this package, otherwise 
it could not be brought home to him; but, neverthe- 
less, there were many other strong points testified 
to by over eighty other witnesses. For example, two 
letter boxes were hired, and the letters that went 
out from these boxes were in the handwriting of 
the person who wrote the poison-package address. 
This was admitted even by the principal expert for 
the defendant and not disputed by the defendant’s 
counsel. Heiles, former club employe, friendly to 
Molinéux, testified that he wrote, at Molineux’s sug- 
gestion, a letter to Stearns & Co., of Detroit, Mich., 
on the letter-head of Jacobs & Co., New York, asking 
information about A. A. Harpster. This letter was 
similar in language to a letter which went from the 
letter box addressed to Stearns & Co., making the 
same inquiry, about the same person, A. A. Harpster. 
The second letter was signed “H. Cornish,” the 
name given by the renter of the box. The two let- 
ters, written in the same form, about the same 
individual and in the same language, asking for the 
same information, the one from a box rented by 
the unknown (Koch, the letter-box man, testified 
that Molineux called and made inquiries about rent- 
ing boxes a short time before this box was rented 
to the unknown) and the other letter being written 
by Molineux’s friend to secure a reply which was 
shown to Molineux, made a strong piece of corrobor- 
ative evidence. 

At the first trial it was shown that a letter-box 
was rented in the name of “ Barnet” and the letter- 
box man testified that he knew Molineux and that 
Molineux was the renter of this box. The same 
kind of letters were sent out from this box as from 
the other one and the handwriting was the same, and 
it was admitted by Molineux’s expert and was not 
disputed by the defense at the second trial that the 
handwriting of the poison-package address, the “ Bar- 
net” and “Corr sh” letters were all one and the 
same. 

The peculiar blue stationery, with the tri-crescent 


used by Molineux. At both trials “ Exhibit 2,” the 
so-called Burns letter, was introduced in evidence. 
This letter was written on this peculiar blue paper, 
in identically the same words as “ Exhibit C,” a 
“Barnet” letter, the only change being the descrip- 
tion of the articles wanted. Besides this, the me- 
chanical arrangement of the two letters, the para- 
graphing and spacing and all were the same. Also 
this Burns letter was written for the same class of 
remedies as were the other “ Barnet” and “ Corn- 
ish” letters, and it was mailed within a day or two 


|of the same time of some of the others. 


At the first trial Mamie Melando, who had one 
time taken care of Molineux’s room in the Newark 
factory, testified that she saw. six sheets of this 
peculiar tri-crescent paper in a drawer in Molineux’s 
room; that she took three sheets and left three. At 
the trial one “ Barnet” and two “Cornish” letters 
written on this paper were produced. Miss Melando 
also testified that early in January, 1899, she was 
sent for and went to the office of Weeks, Battle & 
Marshall, where this question of paper was dis- 
cussed. When she was wanted at the trial she 
would not come from her home in New Jersey sub- 
urbs, and was only brought to court after she had 
been enticed across the State line into New York 
State to be served with subpoena. She testified that 
she went once a week to the office of a Newark 
lawyer for something, and when she was arrested a 
check of this lawyer’s for ten dollars was found in 
her pocket. Evidently this woman’s testimony was 
considered of considerable importance to some one 
at that time, and the interest taken in her, as shown 
by her call at the office of Weeks, Battle & Marshall, 
and the discussion of the matter of paper would 
show that the firm at that time thought the paper of 
great importance—even if Mr. Marshall has over- 
looked it in his article now. 

Another strong piece of evidence introduced at the 
first trial was “Exhibit I,” a four-page descriptive 
diagnosis blank filled out by the bogus “H. C. Bar- 
net,” who gave an address of a letter-box in West 
Forty-second street. The proprietor of the letter-box 
establishment, Hickman, identified Molineux, the de- 
fendant, as “Barnet.” This diagnosis blank de- 
scribed the poisoner, whoever he may be. The 
description did not fit Barnet in age, chest measure- 
ment, waist measurement; and the fact that all these 
and the additional ones, that he was “ single,” “ busi- 
ness sedentary,” “consumption in the family,” “con- 
templating matrimony,” “eyes and complexion 
yellowish,” did fit Molineux, was suggestive and al- 
most “direct.” It is very rare that so strong a piece 
of evidence tending to identify a person can be pro- 
duced in court— but Mr. Marshall seems to have 
overlooked this. There are many other points, but 
they might not come under what Mr. Marshall terms 
“direct proof.” In cases of poison sent through the 
mail there can be but little direct proof, as the 
poisoner would hardly be likely to call in witnesses 
and make a public performance of the sending of the 
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In his article, Mr. Marshall says: “After the de- | can be used to identify persons in life, and to connect 


fendant had been publicly charged with the crime 
he went voluntarily with his counsel to the district 


them with their acts when dead. This being true, 
handwriting can never be dispensed with as an aid 


attorney’s office, and, under the instructions of one|to justice. To secure the best results handwriting 
Kinsley, an expert who had been ‘retained’ by the| should be examined and testified to by persons who 
prosecution, he wrote in different styles of hand-|are skilled in this work, and who have established 


writing copies of various exhibits in the case. He 
wrote in different positions at this expert’s request, 
using different sorts of pens, holding his paper at 
different sorts of angles; some of the positions as- 
sumed were cramped and unnatural.” There can be 
no other way to characterize the foregoing quotations, 
except as absolutely false. Mr. Weeks, the defend- 
ant’s attorney, was present at the times when Moli- 
neux wrote in my presence. 

It was seven weeks after the commission of the 
crime and after he and his counsel had been asked 
many times to write some of these specimens that 
the defendant “voluntarily ” did the writing in ques- 
tion. He wrote twice—once at the district attor- 
ney’s office, where absolutely no instruction or 
information was given him, other than the wording 
of the specimens. On the second occasion at my 
office (where he came at the initiative of Mr. Weeks, 
his attorney, and against my suggestion) he was 
furnished typewritten copy with the instructions 
reading: “Coarse pen, vertical style.” “ Vertical 
style, finer pen.” Two grades of pens, as regards 


coarseness, were given him. No oral instructions | 
were intended to be given, and none were given until | 
the defendant said that he did not know how to) 
write vertical, could not and would not do it. By) 


simply turning the paper I illustrated how any one 
could change from slant to vertical style. The de- 
fendant then changed the position of his body at 
the table and followed the paper around in such a 
way as to regain the same relative positions of paper 
and body that he had before I illustrated it. I said 
nothing more, and he wrote his specimens in a posi- 
tion that he assumed himself. This position was not 
cramped and unnatural and he did not write differ- 
ent styles of handwriting, and did not hold his paper 
at different sorts of angles. The specimens which 
he wrote for me, “ Exhibits 3, 4, 6, 7, 8, 9, 10” are 
by far the best specimens, considered from the point 
of penmanship, of his handwriting that were put in 
evidence or that I have ever seen, and these particu- 
lar specimens show that they were not written in 
a cramped or unnatural position, and that they were 
not written in different styles, at different angles, 
and that not a line of it was vertical writing. In 
fact, nothing further is needed to refute the gross 
misstatements of Mr. Marshall than the very speci- 
mens themselves. 

The whole question of the use of handwriting and 
the testimony of handwriting experts in trials, both 
civil and criminal, is the point of identity — identify- 
ing the writer of the particular piece of writing in 
question and connecting him, through this means, 
with the case or the crime. Nothing that man does 


and leaves of record is so distinctly individual, 
characteristic and identifying as his handwriting. It 











reputations for honesty. Because the bench has pro. 
duced its Jeffreys, and every police court its shysters, 
does not mean that we can dispense with law and 
lawyers, even if Aaron Burr did hold that “law js 
anything that can be forcibly stated and plausibly 
maintained,” and Elbert Hubbard say: “Lawyers 
have but two objects in life, grand larceny ‘and 
petty larceny.” 

I hope that some means will be found to regulate 
expert testimony, and.to examine into the character 
and fitness of those who testify in courts as experts, 
When this is done, I am convinced that handwriting 
will be used more and more as a means of identifica- 
tion, and will be of greater service to the cause of 
justice than it has been in the past. Life, liberty, 
honor and property are frequently balanced on a pen- 
point, and when the proper safeguards are thrown 
around expert testimony, all of these will be much 
safer because of the efficacy of this, now very-much 
abused, class of testimony. 

Witiiam J. KInsLey. 

New York, March, 1903. 


———$>——_ 
LEGAL ANTIQUITIES—OUTLAWRY. 


Outlawry was the puishment inflicted on a person 
for a contempt in refusing to be amenable to 
the justice of that court which had lawful au- 
thority to call him before it (Bacon’s Abr.. [1832], 
vol. 6, p. 46). The effect of this process, in the 
happy days of old, was very like a Circean charm 
—except that law and not love was the potent 
factor in the transformation. An attorney’s clerk 
muttered a mess of jargon, called a notice, in some 
office or public-house in London, and hey! presto! 
a wolf's head was planted upon the shoulders of 
the felon outlaw, in place of the one provided for 
him by a beneficent Providence. Not only were 
his goods, chattels and profits of lands forfeit, but 
it was lawful, nay laudable, for anyone to kill him. 
And for every head of an outlaw so killed and 
brought to the chief place of the county or of the 
franchise, the lucky sportsman received a reward 
of a demi-mark for his prowess. For “ from 
thenceforward”” —that is, from the date of the 
mystic transformation — says the Mirrour of Justice 
(Mirrour of Justice, chap. 4, sec. 4), “the outlaw 
is holden for a wolf, and is called a wolf’s head 
because the wolf is a beast hated of all people, so 
it is lawful for anyone to kill him.” 

But it was absolutely necessary for the gallant 
hunter of those days to be quite sure that all 
formalities requisites for the transformation had 
been duly complied with, or the consequences 
might be very awkward for the worthy sportsmas 
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himself. For imperfect outlawries, like curses or; As his first point he asserted that the theory that 
thickens, were apt to come home to roost. Thus|a university could contribute nothing to prepare 
when John Wilkes was in Paris, an attorney’s clerk | young men for business life was no longer to be 
performed this metamorphorsis upon his head by| entertained. He continued: 

pronouncing the magical words at a public-house| “Not so long ago it was considered, even by 
called the Three Tuns, in Brook street, Holborn. thinking men, that a college education was worth 
But alas! the discovery was subsequently made that) while only for the intending lawyer, clergyman or 
one of the words essential to the formulary was | physician. It used to be seriously maintained by 
either wanting or displaced, the immediate effect: many business men that the spending of four years 


hielo P : 
of this discovery being to make the lupine pre- |in a university by a young man intending to take 
sentment vanish and replace upon the shoulders | up a business life was not only a sad waste of time, 


of the blasphemer his natural head, such as may |p. was even a positive detriment; that the close 


be seen ronan sai ae aa in his Tabl |of his college course found him four years behind 
o- Saas Shaan ooo alone enon one <a na |the man who had not gone to the university; that 
1 ; ’ - I, p. 


. - ~ |the university graduate was so filled with Latin 

may serve very well to illustrate the influence this | 
: : . : | blank verse, Greek roots and facts and dates of 
mode of punishment, even in one of its milder) 


ies had over 8 man who was otherwise beyond | ancient history, learning impossible of application 
the jurisdiction of any British court. In the reign to the conditions and problems of the work-a-day 
of James I. an English merchant had a demand world, that it would take from two to four years for 
upon the king of Spain which he could not get) him to get ride of the knowledge of this sort which 
that monarch to satisfy. The merchant had already _he had absorbed. 

brought his action, and Selden, who was his coun- “Tt takes about two years from his graduation for 
sel, advised him to proceed to outlawry. Writ after the college man to realize that education is but a 
writ was sent to the sheriff to take his majesty, | Preliminary to the business of extracting trade dol- 
and have his body before the justices of West-| lars from the emergencies of life. 

minster. His majesty was not to be found. Great “Advisedly, the term ‘trade dollars’ is used, 
outcry, as was usual, was made after him upon, meaning thereby the dollars to obtain which a man 
this in sundry alehouses. His majesty did not toils and which he has for value received, disting- 
happen to be at any of the alehouses. He was uishing it from the dollar which has been given to 
accordingly proclaimed an outlaw, and a wolf's him, distinguishing it from the dollar which has been 
head in due form of law was clapped upon his left him by his father, distinguishing it from the dol- 
shoulders (see also Bracton, L. 5, fol. 421), so that | Jar which he may win in speculation or by chance.” 
anybody that had a mind for it might lay hold of, Mr, Dill made, as his second point, “The change 
him and put him into jail— of course, always sup-| in the attitude of universities.” 

posing that they could get him, which, to say the The conception of college faculties as to what 
least of it, was problematical. As it befell, how-| should be included in the university of education 
ever, his majesty at that time happened to have | has within the last twenty-five years undergone im- 
demands upon several merchants in London, for portant modification, as shown by the changes of 
which demands, so long as he continued under curriculum, the speaker pointed out, a. growing 


ot poe Far segp ig has Roeaae'g Liu Se recognition being accorded by the faculties to what 
. f he termed “commercialism in the best sense of the 


mitted to the decree of the court and paid the} « jf < , 

word,” and he referred to the increasing frequency of 
money, whereupon the wolf's head was auto- | the election of laymen to college presidencies always 
matically taken off the regal shoulders, and the | y sep y 


king’s head put in its place.— Wyatt Paine, in Law previously filled by clergymen, as another significant 
Times (London). | mark of the recognition of commercialism by the 
a cial universities. “To-day the president of a great uni- 
versity is not always chosen because he is a clergy- 
jman.” He added: “He is often chosen for his 
| business qualities; sometimes, it is said, for his 
The following is an abstract from the address of |ability to get next to the financiers and to raise 
James B. Dill, Esq., of New York, before the Michi- | money.” 
gan Political Science Association, at the University,| Here Mr. Dill paid a tribute to the western uni- 
of Michigan, Ann Arbor, Mich., February 6, 1903: | versities, which, he said, had taken the lead in this 
“What, from the view-point of a corporation law- | matter, and to which much of the credit of the com- 
yer, can a university contribute to prepare for busi-| mon-sense movement was due. 
ness life?” was the subject assigned to Mr. Dill. In| The next point made was that, while the universi- 
opening his address the speaker said he would en-| ties were meeting the demand of the business world 
deavor to demonstrate the proposition that “the| in preparing educated business men, on the other 
business lawyer of to-day is a business man, special- | hand, the business world was meeting the universi- 
ized along the lines of legal principles.” 'ties more than half way in the recognition of the 








THE BUSINESS LAWYER OF TO-DAY. 






t 
| 
k 
| 


ee anal 


112 THE ALBANY 


LAW JOURNAL. 








value of a university training as preparatory to a 
business career. The speaker said: 

“The situation of the business world to-day is 
summarized in the proposition that there never was 
a time in the history of this country when the indi- 
vidual dollar was as weak as at the present time, and 
when the individual man has been as potent an ele- 
ment as he is to-day.” 

Speaking of the “ Requirements of Modern Busi- 
ness,” Mr. Dill said: 

“The corporation movement has tended to create 
a demand for educated men. 

“Tt has rearranged men, and not crowded them out. 

“This arrangement is a blessing, as tending to 
prevent misplacement of men, to check early on their 
career those who may have been misplaced and put 
them in the proper path. 

“The corporation movement has eliminated the 
rich man’s sons and relatives as a controlling factor 
in great business companies, because, while in an in- 
dividual business the father often is willing, if neces- 
sary, to sacrifice, to a large degree, the good of the 
business to the good of the son, and, while, in the 
second place, he fails to discern as sharply as would 
others for him the defects of his son or relative, 
nevertheless, the converse is true in large combina- 
tions, because each man scrutinizes the action of the 
other as possibly tending to impair the value of his 
own property in the general undertaking, and no 
man is as tender of his associate’s son in a corpora- 
tion as he would be of his own son in business enter- 
prise under his own absolute control.” 

Referring to the present attitude of the “learned 
professions” toward business, Mr. Dill said: 

“(Co-related with the theory of olden times that 
only the coming physician, the proposed minister 
and the embryo lawyer were in need of a previous 
university training was the resulting conviction, on 
the part of the public, that the minister, the physician 
and the lawyer were so far removed from actual 
business methods that, as a matter of fact, the three 
learned professions were not expected to transact 
business on business principles, and the minister, the 
doctor and the lawyer promptly availed themselves 
of this position. The learned professions have come 
down to earth, and in no profession has there been 
a greater change than in the profession of the law.” 

The question was often asked, said the speaker, 
whether the law to-day is a profession or a busi- 
ness. He asserted that the great orators were dis- 
appearing from the legal profession and their places | 
being taken by great thinkers; and the successful 


lawyer to-day was not, except in rare instances, al 


Webster, a Calhoun or a Choate, exercising the com- 
pelling charm of eloquence, but rather found his 
higher sphere and his greatest use as a special partner | 
of the business man. 
He added: 
“The successful lawyer of to-day is not the man 


—- ——ss 
——= 


who is the last resort of the business man, to whom 
|the business man appeals when he is on the verge 
| of destruction. On the contrary, he is consulted at 
| the outset and throughout the progress of every 
| enterprise of magnitude, that by reason of his special 
legal experience along business lines he may, pri- 
|marily, make the undertakings to the business mag 
of more profit than without his assistance, and, sec- 
ondarily, may avoid the possibility of attack and 
litigation. 


| “It is not so much the part of the business lawyer | 


to save the dying business as to keep his client and 
the business in sound legal health. 

“The more nearly the lawyer brings his professiog 
into touch with business methods the greater will be 
his success, and the profession is to-day beginning 
to realize the fact and to act upon it.” 

Analyzing the conditions which have created the 
present demand for corporation lawyers, Mr. Dill 
said: 
| “The trend of business is unmistakably towards 
combination, involving a heavier individual responsi- 
bility, a broader sweep of vision — covering the mar- 
kets of the world—a more complex organization of 
the business and prompt solution of or decision upon 
intricate problems than had ever been required of the 
business man of the past. 


“So complicated has become the conduct of busi- 
ness affairs and so large the volume of business cor- 
porations that the corporation lawyer has beea 
evolved, complementing the corporation manager. 

“The corporation lawyer to-day is the right hand 
of the corporation management, an integral part of 
the body corporate. 

“ And so it is becoming the rule to find the general 
counsel an executive ofticer of the corporation, often 
vice-president and general counsel, or chairman of 
the board and general counsel.” 

The speaker emphasized again the statement that 
it was the part of the corporation lawyer to deal with 
business propositions. 

The man essaying to be a sttccessful corporation 
lawyer, whose ability was limited to telling people 
what they could not do, he said, would find himself 
a failure; the successful corporation lawyer must not 
be a negative man, but a positive and affirmative 
man, not only showing the way to accomplish a busi- 
ness purpose, but often leading the way. 

He added that no man was fitted to become a good 
corporation lawyer, unless he had good business 





common sense and business perception, coupled with 
a training acquired preferably in the university ; and 
that he must be a practical man first and a theoret- 
ical man secondarily. 

Finally, taking up the question what a university 
could do in preparing its students for business life, 
Mr. Dill said that he no doubt disappointed his audi- 
ence, but was conscious that he escaped a difficult 
position when he avoided any attempt to dictate to 
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the faculties of universities as to what they should 
teach. 
He continued : 

“Without seeking to answer the question as to 
what should be the specific course of study, leaving 
that to the educators to decide, we suggest as pro- 
ductive of discussion an inquiry as to what the 
young man must not do and what he must sot be, | 
and, on the other hand, what he must do and be in! 
order to succeed in business.” 

In the opinion of the speaker the universities | 
graduated many a man they ought never to have 
allowed to receive a diploma; it was the duty of uni-| 
versities, he declared, to have practical men in their | 
faculties, men acquainted with the necessities of the | 
careers for which they intended to fit the under-| 
graduate. 

That it was then the business of these practical | 
faculties to counsel the young men, to place them | 
in their proper direction and to discover for many a 
man what he would otherwise himself regretfully 
discover later in life, that he was a “ misplaced 
man.” 

“The world is full of instances of men who have | 
failed in business because they were ‘misplaced | 
men,” continued the speaker. 

“Few men having come to a realization of the 
fact that they have started upon the wrong course, 
entered upon the wrong lines of work, have the cour- 
age to turn around and start over again, beginning 
at the bottom. ° 


“No class of men are more likely to make this 
mistake than university graduates. The first thing, 
therefore, that a university education in the hands 
of practical instructors should do is to stop ‘mis- 
placed men’ from continuing in the wrong course. 
It is to keep out of the law school the man who is 
intended for the ministry. It is intended to keep the 
man out of the theological seminary the bent of 
whose mind leaned him to the law. The great thing 
that a university education can do for a man intend- 
ing to go into business is to start him in the right 
direction in time.” 

The final point made by the speaker was “that a 
university could teach a man that ‘ mental loafing’ 
was fatal to business success. The university should 


LAW JOURNAL. 
tion of the influence of the instructors upon the pupil 
in after life. 

“The vital question to the young man in after 
years is his character, integrity and strength, mental 
and moral. Not so much whether he has absorbed 
so much Greek, Latin or mathematics, but what im- 
press has the instructor and instructions made upon 
the character, mental and moral, of the university 
man? 

“The need of the age is not more education in 
extent, but more educators in the true sense of the 
word, more character makers, rather than lecturers 


of theory. 
“The business needs of the present time is not so 
much for polished scientists and _litterateurs, 


although they have their places, as for young men 
of rugged individuality, mental and moral strength. 
“In a word, the business interests of to-day de- 
mand, not more polish on the blade, but more temper 
in the steel.” 
——_¢— 


IS THE CHRISTIAN RELIGION PART OF 
THE COMMON LAW OF THE UNITED 
STATES ? 


It would be a reproach to any civilized nation for 
it to be truthfully said of such nation that its laws 
did not recognize the Christian religion. Because 
so to speak would be to class such people among 
the heathen nations. 

In the drafting of our Federal Constitution there 
seems to have been an effort made to completely 
divorce and separate religion and the government 
of the State. In fact, the one man who had more 
to do with the drafting of our Federal Constitution 
than all others seems at this period of his life to 
have been practically an infidel — having been much 
of his time in France, he seems to have imbibed 
the rationalistic infidelity of the French revolution. 
Not only at this period, but afterwards, when he 
was president of the United States, Mr. Jefferson 
refused, when petitioned by the ministers of the 
land, to set apart one of the days of the year as a 
thanksgiving day to Almighty God. And in his 
written reply to the petition of the Christian minis- 
ters he gives as his reason for refusing to proclaim 
a national day of thanksgiving that the Constitution 





teach this lesson sharply, and by refusing to graduate 
such men and by stopping them early in their careers 


had completely divorced religion and government, 
and that as president he had no authority to make 


might save them from the perils which would come} such a proclamation, and strongly intimates that 
to them later.” In Mr. Dill’s opinion the man who| such a proclamation would be in violation of the 


learned to be a mental loafer during his course in the 
university had acquired more harm than could be 
counterbalanced by all the education he might have 
managed to obtain. 

“The world was not in want of men modeled after 
the fashion of the dollar watch, which stopped run- 
ning when its owner and master stopped winding it. 

“Universities desiring to efficiently prepare men 
for business life should carefully consider the ques- 


| spirit of the Constitution (1). 


This idea of the absolute divorcement of the 
| Federal Constitution from religion has occasioned 
| much difficulty in the management of several socio- 

(1) Jefferson’s Letters, p. 112; Constitution of U. 8. 
Amer., art. 1; Terret v. Taylor, 9 Cr., 43; Vidal v. 
Girard, 2 How., 122; United States v. Cruikshank, 92 
|U. S., 542; Reynolds v. United States, 98 U. S., 145; 
| Davis v. Beason, 133 U. S., 333; In re Rapier, 143 VU, S., 
110. 
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religious questions which have arisen in the course | and of the holy church shall be kept thro 


of our national development — particularly the Mor- 
mon question. 


The ‘truth is, that in a State which claims the 
benefits of a Christian civilization, there is no such 
thing as a failure on the part of the State to recog- 
nize the Christian religion, as to do so would be to 
revert to a state of paganism (2). 


But, nevertheless, we find some modern commen- | 
tators on the law laying it down that Christianity is | 


not a part of our common law, and with great con- 


fidence they urge as a positive proof of this position, | 


the statement that “ No court in this country would 
punish a man because he did not believe in the doc- 
trines of Christianity ” (3). 

Such remarks as these show that the writer con- 
founds a government which has a union of church 
and State, wherein apostasy, heresy and the like are 
punished by law, with a government like ours, which 


adopts the morality and civilizing influences of | 


7 ‘ ; ‘ef in Christiani | religion which is a part of the law, and that the 
religion, without making a belief in Christianity of | Christian religion, Christianity per se, is not a part 


|of the law. This appears to me to be a distinction 


an attendance on its ordinances compulsory. 





— — 


ughout 
lall the kingdom (6). 


Until within the last few years, in all the States, 
and now in many, all witnesses were sworn on the 
Evangelists, and the law declared that for a witness 
to be competent he must believe in a Supreme 
Being, who superintends and wiil finally compensate 
all the actions of human life, rewarding the good 
and punishing the evil. Likewise, blasphemy of the 
Trinity, or any member thereof, is now and has 
| always been punishable by law (7). 
| It is not contended that the statutes and ordi- 
| Nances of the Mosaic law are to be reviewed, or that 
| they are received as law in any of the States of this 
|Union. They were doubtless never intended to 
| apply other than to the local situation of the Jewish 


people. 


| Some modern authorities, whilst holding to the 


jabove doctrines, yet they make a distinction, and 
| hold that it is only the morality of the Christian 


By the Constitution the organic law of most of | without a difference. 


the States of this Union it is provided that no per- 
son who denies the existence of a Supreme Being 
shall hold any office under the State government. 
And twelve of the States, in the clause of their con- 
stitutions which guarantees freedom of religious 
belief, provide that this grant shall not be construed 
as in any way countenancing or allowing of acts 
or conduct injurious to public morality. In addition 
to this, all of the States of this Union, so far as I 
have examined, have statutes recognizing and pro- 
tecting the Christian Sabbath and the Sabbath is 
universally held to be a day non juridicus (4). 

There is one modern authority (?) which holds 
that Sunday contracts were not invalid at common 
law (5). But he cites no authority to support this 
assertion, and the same is contrary to the statement 
of the standard authorities. And even as far back 
as the days of King Athelston the common law 
declared that the Christian Sabbath was dies non 
juridicus, and that from three in the afternoon of all 
Saturdays, till Monday morning, the peace of God 





(2) Tiedeman’s Limt. Pol. Power, p. 160; Donaghue 
v. Richards, 38 Me., 376; Spiller v. Woburn, 12 Allen, 
127; Moore v. Munroe, 64 Iowa, 367; Vidal v. Girard’s 
Exrs., 2 How., 122; Baptist Church v. Wetherell, 24 
Am. Dec., 223; Com. v. Kneeland, 20 Pick., 206; People 
v. Ruggles, 3 Johns., 289; Updegraph v. Com., 11 8S. 
& R., 394; State v. Chandler, 2 Harr., 653; Andrew v. 
Bible Society, 4 Sand., 156. 

(3) Clark’s Crim. Law, p. 23. 


(4) Smith v. Sparrow, 4 Bing., 84; Drury v. Defon- 
taine, 1 Taut., 135; Fenner v. Ridler, 5 B. & C., 406; 
Scarfe v. Morgan, 4 M. & W., 270; George v. George, 
47 N. H., 27; Day v. McAllister, 15 Gray (Mass.), 433; 
Merrewither v. Smith, 44 Ga., 541; Smith v. Wilcox, 24 
N. Y., 353; Murphy v. Simpson, 14 B. Mon., 334; Grant 
v. McGrath, 56 Conn., 333; Finley v. Quirk, 5 Minn., 
195; Lyon v. Strong, 6 Vt., 219. 


There is an apparent effort on the part of some 


| modern law writers to create an antagonism between 
2 oy: 
personal liberty and the precepts of the Christian 


religion, and to arraign Christianity and its insti- 
tutions as hostile to personal liberty. This is the 
same spirit which actuated the French Revolution- 


|ists when they paraded through the streets of Paris 


carrying in their hands sheaves of grain; marching 
in a body'to the Field of Mars, where they crowned 
Reason as their god. This reason which they 
so blasphemously declared to be their God, drenched 
the streets of Paris in blood, cost its devotees their 
lives, if not their souls, and unfurled the red flag 
of anarchy over fair France. 

From that clause in our Federal Constitution pro- 
hibiting any establishment of religion by the govern- 
ment, and guaranteeing the free exercise thereof, 
an idea has sprung up that Christianity and the 
church was an institution hostile to freedom, and 
against which it was necessary for the State to legis- 
late. And some courts and text writers hold that 
the State, in protecting the Christian Sabbath, does 
not do so through any deference to Christianity or 
the religious character of the Sabbath, because so 
to do, they contend, would be a violation of the 
Federal Constitution. But they say the State pro- 
tects the Christian Sabbath on account of its 
economic and practical value as a day of rest (8). 


(6) Blackstone’s Coms., vol. 3, 276; Ld. Co. Coms., 
vol. 1, 81. 

(7) Clark’s Crim. Law., p. 348; State v. Appling, 3 
Mo., 315; State v. Powell, 70 N. C., 67; State v. Toole, 
106 N. C., 736; Bell v. State, 1 Swan (Tenn.), 42; Gains 
v. State, 40 Am. Rep., 64; Com. v. Lino, 158 Pa., 22. 

(8) Ex parte Newman, 9 Cal., 510; Com. v. Has, 
122 Mass., 40; Com. v. Specht, 8 Pa. St., 122, Mass., 40; 
Com. v. Wolf, 3 Serg. & R., 48; Com. v. Nesbit, 34 Pa 





St., 398; Johns v. The State, 78 Ind., 332; Bohl v. The 


6) Am. & Engl. Encyl. of Law, vol. 2%, p. 555.'State, 3 Tex. App., 683; State v. Bott, 33 Am. Rep., 2%. 
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But, says the Supreme Court of Missouri, in con- | obedience to lawful authority and the stated attend- 
struing the Constitution: ‘“ We must consider the | ance on divine worship, this is contrary to the views 
people for whom it was ordained. It appears to of these extreme worshipers of personal liberty. 
have been made by Christian men. The Constitu- | These refuse to walk super antiquas viam. But they 
tion on its face shows that the Christian religion | set up and rely on their own weak, beclouded, mis- 
was the religion of its framers. They, then, who | guided judgment, and insist on the right of each 
engrafted on our Constitution the principle of | man to investigate and settle all matters, spiritual 
religious freedom contained therein, did not regard | and political, without reference to the decrees and 
the compulsory observance of Sunday as a day of | dogmas of the churches. 
rest, a violation of those principles. They deemed, This has been the curse of Protestantism, and has 
a statute compelling the observance of Sunday | divided it into sects and isms too numerous to be 
necessary to secure a full enjoyment of the rights of | enumerated, and has lead to the promulgation of 


conscience” (9). some horrid doctrines, subversion of all law and 
This is the correct view, and absolutely essential | religion. 
to the maintaining of a Christian civilization, be-, This want of stability and uniformity in Protes- 


cause the Christian Sabbath is the great outward |tantism has driven and is now driving many 
bulwark of the Christian polity. It is the greatest | thoughtful men into the Catholic church as an insti- 
of the indirect means established by Christianity for | tution uniform, permanent and not changing with 
humanizing the masses. It calls the direct attention | every change of the weather. 
once every week of the masses to the fact that this| The only sense in which it is contended that it is, 
is a Christian land, and that on this day all worldly | or in which the Christian religion could: be a part 
pursuits shall be laid aside, and man shall contem- | of our law is in its moral and ethical teachings (10). 
plate that future to which he is so rapidly hastening; | This is shown by the constitutional inhibition that 
shall offer up his prayers to that God who is the | liberty of conscience and belief shall not be held to 
author of his being and the creator of all things. | justify acts and conduct injurious or offensive to 
And were it not for the constitutional inhibition, | good morals and morality. To what morals and 
I can see no reason why the attendance on divine morality does the Constitution refer? The Supreme 
worship, at least for one hour on the Sabbath,;| Court of Missouri answers this question when it 
should not be made compulsory. ‘holds that in construing these clauses of the Consti- 
If man was a mere animal, without any spiritual | tution we must bear in mind that the Constitution 
nature, and expected when he died to die like a|was made by and for a Christian people, and that 
beast of the field, without any hope of immortality, | the Constitution shows on its face that the Christian 
then it might be said that his attendance on divine | religion was the religion of its authors (11). 
worship would be useless, as in that case there would, Guided by this wholesome and sound advice, we 
be nothing that religion could offer him. But when | at once understand that the Constitution in this 
we consider man as he is, made in the image of God, clause in using the expression “good morals and 
an heir of immortality, with a soul that must live | morality,” refers to Christian morals and morality, 
throughout the countless ages of eternity; when |as plainly as if it had said so in so many words. 
these things are considered it does seem that the |The same may be said of the clause which declares 
compulsory attendance on divine worship on the|that no person who denies the existence of a 
Sabbath should be required despite the claim that | Supreme Being shall hold any office within the 
some make of a personal liberty to go to perdition. | State. Now what Supreme Being is here meant? 
There is such a thing as too much liberty. The | Is it some heathen deity that is meant? 
line of demarcation between liberty and license ‘is| Following the rule of construction just mentioned 
frequently indistinct and shadowy, and the near | we readily see that by the expression, Supreme 
future will demonstrate this fact. Education is | Being, the Constitution meant and intended the God 
being universally diffused — railroads, telegraphs of the Holy Bible. The Christian’s God, the God 
and telephones are bringing men together. The | of the Christian religion (12). 
masses are becoming restive and rebellious against | So that unless we hold that the Christian religion 
those privileges and enjoyments which wealth con-|is the religion of the Constitution, we are left in 
fers, and the hardship and toil which poverty inflicts. | inextricable confusion, unable to understand many 
These things create a growing tendency to revolu- | parts of this instrument. But it may be said that the 
tion and anarchy, as is evidenced by these great | Constitution has no religion. How, then, will you 
labor strikes. The normal condition of society ‘is | _____.- 
small towns, with the country, rural districts thickly | (10) Stover v. The State, 10 Ark., 259; Warne v. 
populated. Large cities have ever been the hot- |Smith, 8 Conn., 14; Lindenmeller v. People, 33 Barb., 


bed: ion. :. |549; Story v. Elliott, 8 Cow., 27; Johnston v. Com., 10 
s of vice and revolution. The tendency now is Harris, 10%; Bloom v. Richards, 8 Obie, 8%: BA of 


to the congregation of the people in large cities, | paucation v. Cincinnat!, 23 Ohio St., 24; State v. Pep- 
leaving the country districts almost deserted. per, 68 N. C., 259. 


The Christian religion teaches subordination and! (1) State v. Anebs, 20 Mo., 214, 216. 


(12) Stover v. State, 10 Ark., 259; Lindenmiller v. 
People, 33 Barb., 568. 











@) Scott, J., in State v. Anebs, 20 Mo., 214. 
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understand the provision requiring that all officers 
of the State and Federal government, before they 
are invested with and inducted into office, shall be 
required to take an oath to support the Constitution 
of the United States. What kind of oath is here 
meant? 

By referring to the history of the founders of the 
Constitution, and the practice under the same, we 
find that all presidents of the United States, before 
they assume the duties of their high office, are sworn 
on the Holy Evangelists, and that the oath meant 
is a Christian oath —the oath of the Holy Bible — 
that is an invocation of the God of the Christians 
to attest the sincerity and honesty of the affiant in 
assuming the obligations he then takes (13). 


The clause of the Federal Constitution which has 
reference to freedom of religious belief is peculiarly 
worded. It provides that Congress shall make no 
law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof (14). 

The provision is that “ Congress shall not.” This 
leaves the States perfectly free to legislate on the 
subject of religion as they may see fit. This is not 
only evident from the wording of the article, but 
has been expressly decided by the highest judicature 
in the Union (15). 


It would appear from the wording of this article 
that Congress might legislate on the subject of 
religion, only it could not establish any particular 
religious belief and could not prohibit the free exer- 
cise of religious thought. The intention of the first 
clause of the compound sentence is doubtless to 
prohibit Congress from establishing a State Church, 
to prevent a union of Church and State. This has 
been the almost universal interpretation of this 
clause. But Mr. Jefferson, when he was president, 
construed this amendment to the Constitution as 
absolutely prohibiting the Congress—the federal 
government, its agents and officers — from touching, 
dealing with, or having anything officially to do 
with religion, so that, as stated, Mr. Jefferson re- 
fused to proclaim a national day of thanksgiving 
when petitioned so to do by the ministers of the 
United States. In this construction Mr. Jefferson 
made a sad mistake, as the very words of the amend- 
ment, and the interpretation and practice under it 
for a century show that the intention was only to 
prevent Congress from making any religious estab- 
lishment — State Church—and from interfering 
with the freedom of religious thought. Outside and 
beyond these two exceptions Congress might legis- 
late on the subject of religion as it saw fit, and 
occasion might require (16). 


(13) Com. v. Kneeland, 20 Pick., 206; Cooley’s Const. 
Lim., 476; Perry’s Case, 8 Grat., 632. 

(144). See Amendments to Const. U. S., art. 1. 

(15) 3 Howard, U. 8. 8S. C. R., 589; Hare’s Am. 
Const. Law, vol. 1, 555-57. 

(16) Terret v. Taylor, 9 Cr., 43; United States v. 
Cruikshank, 92 U. S., 542; Reynolds v. United States, 
98 U. S., 145; Davis v. Beason, 133 U. S., 333; In re 
Rapier, 143 U. S., 110. 


It would be a great blessing if the country could 
be protected against crude, ill-digested religious 
ideas, and wild vagaries, since it does seem that the 
public will take hold of any startling mad idea in 
religion, and that any long-haired mad enthusiagt 
in religion can get to himself any number of follow- 
ers, and the Constitution has left the gates wide 
open to all such. But the Constitution adopts and 
endorses that modern idea that the masses and indi- 
vidual men are capable of self-government and self- 
direction. 

This idea is the “image set up in the plain of 
Dura,” to which the American people have been 
taught to bow. These principles sown broadcast in 
the land have yielded their legitimate fruit. The 
land has been cursed with the wildest mountebanks 
in religious atid socio-religious matters, walking up 
and down in the land and going to and fro therein, 
The result is that the orthodox churches are be 
moaning the decline of religion, infidelity and schism 
abound on every hand, and a disregard of lawful 
authority. This latter disposition has entered into 
the family, so that the old doctrine of “ spare the 
rod and spoil the child” has been changed into 
another, “spare the rod and the child will do as he 
pleases.” The spirit of personal liberty is abroad 
in the land. The truth is that the poets have sung 
and the writers written of liberty until the true idea 
of liberty, as being an enjoyment of our rights under 
and in obedience to law, has been lost sight of, so 
, that liberty has been confounded with license and 
‘anarchistic ideas. 

Christianity was a part and parcel of the common 
law: the common law had its birth and development 
under the benign influences of Christianity, and it 
has developed a law and a people that stand without 
a peer, the leaders and rulers of the world. 

When we contemplate these proud achievements 
of the law as enlightened by Christianity, and which 
could not have been otherwise accomplished, who 
is the man of this race, which has been so blessed, 
who would be willing to deprive the law in its fur- 
ther course of development of the light of 
Christianity. 

A law with no God in it would be an abnormal 
development. 

A people governed by a law without a God would 
be heathens. What we are as a nation we owe to 
Christianity, and what we shall be in the years to 
come depends on how we reverence and worship 
God. ! 

There is a materialistic, rationalistic tendency im 
the law which is much to be deplored. Brilliant 
and learned law writers seem to be in favor of deny- 
ing the influence of Christianity on the law, and of 
absolutely divorcing law and religion. A few yeafs 
past, when I was first called to the “ Bar,” a witness 
sworn in court always had the Holy Bible handed 
him by the officer administering the oath, and the 
witness kissed the book. This practice has ceased 








in this section of the Union. Other instances might 


be mentioned, all going to show that in the admin- 
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istration of the law there is a disposition to exclude | if the complainants are compelled to pay the taxes 
Christianity. All this is to be deeply deplored, and| they would be subjected to great inconvenience, 
it becomes our profession, as ministers of the law, | expense and a multiplicity of suits to recover the 








if we would transmit to our posterity the blessings 
of a Christian civilization, to sternly hold and main- 
tain the Christian religion as a part and parcel of 
the common law of these States of the American | 
Union. 
Linton D. LANDRUM. | 
Columbus, Miss. | 
—_—__+—_—_ 
IN THE DISTRICT COURT OF THE UNITED | 
STATES FOR PORTO RICO. 
(March 5, 1903.) 
DeSora & Ramirez v. WiLLI1AM F. WILLOUGHBY, 
as Treasurer of Porto Rico. 
N. B. K. Pettingill, for complainant. 
J. S. Harlan, Attorney-General, for defendant. 


Hott, J.— This case is submitted upon demurrer 
to the bill. It avers that the complainants imported 
from the United States into Porto Rico a lot of! 
matches, which had been bought by them in the | 
United States, and upon which they paid to Porto | 
Rico, by means of cancelled revenue stamps, fifteen 
cents per gross of boxes, but that the defendant, 
the Treasurer of Porto Rico, because the boxes 
containing the matches were marked “made in 
Sweden,” is claiming that they were imported from 
a foreign country, ‘and that therefore the rate of | 
thirty cents is collectible; and that to this end he | 
has seized the matches, and is threatening to de- | 
care the same forfeited to the people of Porto | 
Rico, and to sell the same under authority at- 
tempted to be given him by section g1 of the Reve- 
nue Law of Porto Rico. 

Section 79, schedule “A,” subsection 14 of it. | 
provides that on all matches imported from the | 
United States there shall be paid on each gross of | 
boxes of not over one hundred sticks to the box, | 
fifteen cents, and if imported from countries other | 
than the United States, it shall be thirty cents. 

Section 91 provides that all articles upon which | 
the proper stamps have not been affixed and can- 
celled “shall be declared forfeited to the people of 
Porto Rico, and all such forfeited articles shall be 
sold at public auction to the highest bidder, and 
the proceeds from such sales paid into the treasury 
of Porto Rico.” 

As ground for equitable interference by this court 
by way of injunction, it is claimed by the complain- 
ant that this last provision is void, as such seizure 
and sale would be a taking of complainant's prop- 
erty without due process of law; also that said 
treasurer cannot be sued to recover taxes illegally 
exacted, and that in any event he is required by 
section 85 of said Revenue Act, at the end of each 
quarter of the fiscal year, to pay fifteen per cent. 





same. 

The demurrer admits the truth of facts well 
pleaded. It must therefore be taken as true that 
these matches were bought in and imported from 
the United States. The local law authorizes an 
injunction against any proceeding to enforce the 
collection of an illegal tax; but this is not control- 
ling, as the equity practice of this court is not 
controlled by the local law. A State or insular 


| officer, however, acting unlawfully, although claim- 


ing to act as such officer, is liable to suit. It is 
not an action against the State or sovereignty. 

Complaints against insular or State tax laws 
should be left to a legal remedy, unless injustice 
will result. There must be a plain case to authorize 
relief in equity. It is a general rule that there must 
be a hearing before a condemnation. The prohibi- 
tion against depriving a person of life, liberty or 
property “ without due process of law” is not new 
in constitutional history; it is not new in the Con- 
stitution of the United States. The phrase “law 
of the land” in Magna Charta is its equivalent. It 
is in the very nature of our system of law. It is 
woven into the web and woof of our form of gov- 
ernment. Property may be taken, however, by the 
Government under the taxing power for public 
uses by summary proceeding. This right is founded 
in necessity; sanctioned by it and consent, and 
when so taken it is due process of law and accord- 
ing to the law of the land. Taxes need not be col- 
lected by suit or judicial process. Generally, they 
are not so collected. The necessity of government 
and long usage has established a different proced- 
ure, which has always been held to be “due process 
of law.” In fact, “ due process of law” is such an 
exercise of governmental powers as the settled 
maxims of law permit. It need not necessarily be 
a regular proceeding in court or after the manner 
of a court (Davison v. New Orleans, 96 U. S.. 97: 
Kelly v. Pittsburg, 104 U. S., 78). 

The law-making power determines the method of 
collection. It may authorize summary methods — 
forfeiture of property being among them. 

In Murray’s Lessee v. Hoboken Land, etc., Com- 
pany (18 Howard, 272), the defendant claimed title 
by the sale under a warrant issued by a treasury 
official by virtue of a statute; the power exercised 
was executive and not judicial, but the Supreme 
Court held it was due process of law. 

It is true it has been a disputed question as to 
whether a forfeiture can be perfected so as to divest 
title without inquest of office. and beyond question 
a statute of forfeiture has to be construed strictly. 
Certainly, it will not be construed to divest title 
without inquest except by express terms or neces- 
sary implication. 

It has always been permissible to enforce tax or 





of all such taxes to certain municipal districts and 
other local divisions of Porto Rico, and therefore 


revenue laws by summary remedies, and without 
the aid of judicial proceeding. The statute in ques- 
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tion however, while it provides that the property 
shall be forfeited and sold, does not exclude the 
idea of a judicial finding, and the affidavits on file 
in the case show that this power is not claimed by 
the defendant or the executive branch of the Gov- 
ernment, and has no been so exercised. This con- 
tention of complainants is not well founded. It is 
claimed by the defendant that his demurrer should 
be sustained because there is an adequate remedy 
at law. This is denied by the complainants who 
also assert that if they have any remedy whatever 
it can only be at great inconvenience, expense and 
by a multiplicity of suits. There is no doubt if 
there be an adequate remedy at law the demurrer 
should be sustained. To be an adequate remedy at 
law, it must not depend upon the will of the ad- 
verse party; it must be as full and efficient to the 
ends of justice as a remedy in equity; nor is it suffi- 
cient that he may obtain relief at law in a State 
or insular court; to be adequate he must also be 
entitled to a remedy at law in the United States 
court; he cannot be required to resort to the State 
court (U. S. Life Ins. Co. v. Cable, 908 Fed. Rep. 
761). 

Not only is the general rule as stated, but section 
723 of the United States Revised Statutes provides: 
“Suits in equity shall not be sustained in either of 
the courts of the United States in any case where a 
plain, adequate and complete remedy may be had 
at law.” 





In a case, however, where time, expense and a 
multiplicity of suits will be saved and the rights of 
the parties settled in one litigation, the equity juris- 
diction will be sustained (Eolrichs v. Spain, 82 
U. S., 228). 

The prevention of a multiplicity of suits is a 
recognized head of equity jurisdiction. It is at 
least questionable if the authorized local proceeding 
for the recovery of taxes would, even in the ab- 
sence of the necessity of a multiplicity of suits, fur- 
nish the complainant an adequate remedy. I am 
unable to see how it, owing to its character, could 
be maintained in the United States as well as the 
insular court. 

Section 85 of the local Revenue Law, however, 
requires the treasurer at the end of each quarter of 
the fiscal year not only to apportion but to pay 
fifteen per cent. of the taxes imposed by section 79 
to the respective municipal districts and other local 
divisions of Porto Rico entitled thereto. It is 
claimed that it is the practice where taxes are paid 
under protest to not thus distribute them until the 
matter is determined, but there is no provision of 
law allowing such delay, and the direction of the 
statute or peremptory as to the time of payment. 

If the tax claimed by an illegal exaction, the 
claimants would therefore be at great trouble and 
expense, and therefore be compelled to resort to a 





The demurrer is, therefore, overruled. 
Attest: A true copy. 
Ricarpo NADAL, 
Clerk. 
By H. H. Scoviite, 
Deputy. 


{L. s.] 


——4———_—_— 
NEW YORK COURT OF APPEALS. 


In THE MATTER OF THE PROBATE OF THE WILL oF 
Rosert E. Hopkins, deceased. 


Appeal from an order of the Appellate Division, 
Second Department, affirming a decree of the Sur- 
rogate’s Court of Westchester county, admitting to 
probate a paper writing as the last will and testa- 
ment of Robert E. Hopkins, deceased. 

Joseph W. Middlebrook, special guardian of 
Robert E. Hopkins, Jr., an infant, for appellant. 

Clarence S. Davison and Alexander & Magill, for 
respondent Fanny W. Hopkins. 

James McGregor Smith, for respondent American 
Board of Commissioners of Foreign Missions. 

Ernest I, Edgecomb, for respondent Pompey Con- 
gregational Church. 


Haicut, J.—Robert E. Hopkins died at Tarry- 
town, in this State, on the oth day of May, 1901 
He was possessed of a large estate, and left him 
surviving Fanny W. Hopkins, his widow, and 
Robert E. Hopkins, Jr., his son, of the age of thir- 
teen years, his only heirs at law and next of kin 
He in company with other gentlemen organized the 
Tide Water Oil Company, and the Tide Water Pipe 
Company, and the greater portion of his time was 
occupied in attending to the business of those com- 
panies. His desk and office was in a room of the 
building in the city of New York in which the busi- 
ness of the companies was chiefly transacted. He 
had two safe deposit vaults, one in the city of New 
York and the other at Tarrytown, and it was his 
custom to keep his valuable papers in one of those 
vaults. After his death a search was made for his 
will. It was not found in either of the safe deposit 
vaults, but the paper now propounded as his will 
was finally found the second or third day after his 
funeral in a little drawer under his roller-top desk 
in his office. When found his signature was can- 
celled by fourteen nearly perpendicular marks with 
pen and ink drawn across the letters of his signa 
ture. The paper is dated the 14th day of November, 
1891, and undoubtedly it was executed as his last 
will and testament at that date. And the only ques- 
tion of fact presented for the determination of the 
court is as to whether his signature thereto was can- 
celed by him with the intention of revoking the will. 

The finding of the will in the testator’s desk with 
his signature canceled raised the presumption that 


multiplicity of suits to recover it back, and upon | the cancellation was done by him with the intention 
this ground, if upon no other, equity should inter- of revoking it. Williams on Executors (vol. 1, page 
85) says: “If a testament was in the custody of the 
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testator, and upon his death it is found among his 
repositories canceled or defaced, the testator himself 
isto be presumed to have done the act; and the law 
presumed that he did it animo revocandi.” In Red- 
field on Wills (page 307) it is said: “The rule of 
evidence in the ecclesiastical courts, in regard to the 
presumptive revocations, from the absence or muti- 
lation of the will, seems to be that if the will is 
traced into the testator’s possession or custody, and 
is there found mutilated in any of the modes pointed 
out in the statute for revocation, or is not found 
at all, it will be presumed the testator destroyed or 
mutilated it, antmo revocandi; but if it was last in 
the custody of another it is incumbent upon the 
party asserting revocation to show the will again in 
the testator’s custody, or that it was destroyed or 
mutilated by his direction.” (See also 1 Jarman on 
Wills, page 119, to the same effect.) 

Upon the trial the presumption that the will was 
revoked by the testator was sought to be overcome 
by showing that a previous search of the desk was 
made for the purpose of discovering the will, and 
that it was not then found; from which the claim 
is made that the will must have, been in the posses- 
sion of some other person than the testator, and that 
it was subsequently placed in the desk with the sig- 
nature canceled. It appears that two searches of 
the desk were made. The first by opening the 
drawers and looking in, but not by carefully taking 
out the papers and examining them. The next day 
amore careful search was made, after looking 
through the deposit vaults. At this time the papers 
were taken out and examined, but the will was not 
found. This examination was made by Mr. Warren, 
who occupied a desk in the same room with the 
decedent, and who had been connected with him in 
business for twenty-five years. It was made in the 
presence of the widow and her brother, and was con- 
cluded between one and two o’clock in the after- 
noon. About four o’clock the same afternoon Mr. 
Warren went again to the desk to do some writing, 





little drawer and on pulling it open saw the blue 
envelope, which he took out and found to be the 
will. The drawer appears to have been in little use 
for it contained only a few pens and an ink eraser 
besides the envelope containing the will. It was not 
shown that any person had possession of the instru- 
ment or had any motive to cancel it, other than the 
son, who became chiefly benefited by its cancella- 
tion. It is not pretended that it was done by him, 
as he was only thirteen years of age, and he was 
not shown to have been at the office of his father 
after his death and before the instrument was found. 
It is therefore claimed upon the part of the guardian 
ad litem that the will was overlooked during the 
Previous examinations of the desk, and that the pre- 
sumption in law that the will was canceled by the 
testator was not overcome by the evidence. 

This brings us to the consideration of the other 
evidence given on behalf of the proponent to estab- 
lish that the cancellation was not done by the tes- 









tator. This evidence was given by the witness 
Carvalho, an expert in inks and handwriting. He 
was asked the following questions: “In your 
opinion, as an expert, were those perpendicular 
marks made by the same person as wrote the sig- 
nature on that will?” This was objected to by the 
guardian ad litem, and the objection was overruled 
and an exception taken. He answered, “ Judging 
from the material at hand, the signature of the will, 
I say not.” Q. “Judging from the signature, R. E. 
Hopkins, as appears on the first page, and the sig- 
nature Rob’t E. Hopkins, as it is signed opposite 
the seal of the instrument, have you an opinion as 
to whether the marks, the fourteen marks, are writ- 
ten by the same hand?” To this the guardian ad 
litem also objected, and the same was overruled and 
exception taken. He answered, “I have an opin- 
ion.” He was then asked: “ What is that opinion?” 
Same objection, ruling and exception. He an- 
swered, “ That they were not.” 

The will was drawn by a lawyer and was not in 
the handwriting of the testator. The signature 
appears upon the instrument at the end thereof, 
opposite the seal, and in the margin under the 
words “to the effect that an erasure was made before 
signing it.” These signatures were written in a 
plain bold hand, ten years before the testator’s 





and, he says, mechanically he put his hand on the: 


death, and were the only writings which the expert 
| had before him with which to compare the can- 
| cellation marks. Were these marks “ writings” 
within the meaning of chapter 36 of the Laws of 
| 1880, and chapter 55 of the Laws of 1888, which 
permit the comparison of writings by experts? The 
| Appellate Division appears to have been of the 
| opinion that they were. But we do not understand 
that such was the purpose or intent of these statutes. 
| These enactments were considered by this Court in 
|the case of People v. Molineux (168 N. Y., 264), in 
which the purpose of these statutes was pointed out. 
Prior to their enactment, comparison was permitted 
| only with writings in evidence which were material 
| upon some of the issues of the case. The expert 
was therefore limited in his investigation to an ex- 
| amination, in many instances, to but one or two 
| specimens. The purpose of these statutes was to 
give him a broader field for his investigation by 
permitting other writings, which were not material 
upon the issues of the case, to be introduced in 
evidence solely for the purpose of comparison. The 
statutes do not purport, nor were they intended to 
change the meaning of the word “writing” as it 
had theretofore been used and understood, or to 
authorize comparison with anything that was not 
previously regarded to be the subject of comparison. 

The chief case relied upon in support of the admis- 
sibility of the testimony of the expert is that of 
Lansing v. Russell (3 Barb. Ch. Rep., 325). In that 
case the action was brought to set aside two con- 
veyances of real estate executed by C. Lansing 
shortly before his death, he then being ninety years 
of age. The deeds were executed by his making his 
cross opposite the seal. The crosses were proved 
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by a witness who saw the deeds executed. To rebut 
this the complainant produced upon the trial several 
witnesses who were cashiers of banks and experts 
in detecting forgeries and counterfeits, to testify 
that in their opinion the marks made to these deeds 
were not the marks of a person of the age of 
Mr. Lansing. The chancellor said with reference 
thereto: “I think the testimony of the experts, who 
had been in the habit of examining signatures and 
marks of young persons as well as of aged ones to 
prove that the marks to these deeds could not have 
been genuine marks of the unaided hand of old age 
and decrepitude, was properly received upon the 
trial as legal evidence to establish that fact.” The 
testimony of these experts, however, was rendered 
unimportant for the reason that the witness, who 
testified to the execution of the deed, stated that 
Mr. Lansing, in making his mark, asked his son who 
was standing by to steady his hand, and thereupon 
his son took hold of his hand and assisted him in 
making the mark. It is true that this case is cited 
in the case of Kowing v. Manly (49 N. Y., 192-203), 
as is also that of Moody v. Rowell (17 Pick., 490), 
but not with approval, as is claimed, but for the pur- 
pose of showing that the question then under con- 
sideration was not controlled by those cases. 

It is apparent that the case of Lansing v. Russell 
does not cover the question now presented. It is 
quite possible that an expert can determine whether 
a cross was made by a person in the prime of life 
with a steady hand, or by a person of advanced age 
with a feeble, trembling or shaking hand. Such 
testimony is not based upon the comparison of writ- 
ings, but is based upon the condition of the indi- 
vidual, and therefore the case is not decisive of that 
which we now have under review. 

An expert may doubtless be able to determine 
whether one mark is made over another, whether a 
mark is made by a trembling or steady hand, and 
if familiar with inks he may also be able to deter- 
mine nearly the age or the time that the writing 
was made. It has also been held that the mark of 
an individual to an instrument may be proved by 
those who have seen him make his mark to other 
instruments where the mark contains some pecu- 
liarity which they have noticed and observed, thus 
enabling them to distinguish it from other marks. 
(Strong v. Brewer, 17 Ala., 706; Paisley v. Snipes, 
2 Brev. [S. C.] 200; George v. Surrey, 1 Moody & 
Malkin [Eng.] 516.) But this class of evidence is 
dependent upon the familiarity of the witnesses with 
the peculiarities of the persons making the cross, 
and is not the subject of the opinion of experts 
whose only knowledge or familiarity of writings is 
obtained by comparison. 

In the case of Jackson v. Van Deusen (5 Johns. 
Rep., 144-155), Van Ness, J., in delivering the 
opinion of the court, says: “The testator having 
made his mark, no evidence of course could be given 
or expected to prove his handwriting.” In that case 
one of the witnesses to the will, Samuel Wheeler, 
signed the same by making his initials, “S. W.” 





ee 


The signing of the will as a witness by Wheeler 
was proved by one Van Dyck, who had seen him 
sign the initial letters of his name, and described 
the peculiarities of the characters as made by him. 
In this way he identified the letters as having been 
made by Wheeler. This, the judge said, was not 
the proof of Wheeler’s signature by comparison of 
hands. In Jackson v. Jackson (39 N. Y., 153-160), 
Woodworth, J., says: “That when it is necessary 
to prove an execution of an instrument by a ‘ marks- 
man,’ the proof is evidence of the making of the 
mark. The writing of the name around it is no 
essential part of the evidence.” In the case of 
Shinkle v. Crock (17 Penn. St., 159) the will of 
Susan Crock was executed by making her mark. 
A witness who was not present at the execution of 
the will was permitted to testify to his belief that 
the mark was genuine. His belief was founded upon 
his acquaintance with the mark, claiming that it 
had certain peculiarities which distinguished it from 
others. The judgment was reversed upon this 
ground. Lewis, J., who delivered the opinion of 
the court, says: “We have gone far enough in 
receiving the bare belief of a witness, founded upon 
a comparison of writing in dispute, with some speci- 
men of which he may have but a faint recollection. 
Where a mark, on inspection, appears to have 
nothing in its construction to distinguish it from the 
ordinary marks used by illiterate persons to authen- 
ticate their contracts, it is not the subject of this 
description of evidence.” 

In the case of Gilliam v. Parkinson (4 Rand., 325), 
Carr, J., says: “In the case now before us the 
attesting witness has made his mark. Now I ask, 
how could this be proved? There is a distinct 
individual character in the writing of every man who 
can write; and with those who have written much 
that character is so fixed and striking that persons 
acquainted with it will find no more difficulty in 
recognizing it than in knowing the face of the writer. 
Where the name of a witness is written by himself, 
therefore, it may generally be proved with some- 
thing like certainty. But here there is no writing. 
The name of the witness is written by another, and 
he makes a cross mark; perhaps the first and last 
he made in his life. To attempt to prove such a sig- 
nature as this would be a mockery of justice.” 

In the case of Jones v. Hough (77 Ala., 437) the 
remarks of the judge in Gilliam v. Parkinson are 
quoted with approval, as is also the case of Watts v. 
Kilburn (7 Ga., 356), in which it is said that “ where 
the name of a person is written by another, and he 
makes a cross mark, there is nothing distinctive to 
fix its identity.” In Travers v. Schneider (38 Iils. 
App., 382) the question was whether there can be @ 
comparison between cross marks or a mere matk 
and another. With reference thereto the court said: 


“ How can simply a mark be recognized as that of 
any particular person, without any proof of any paf- 
ticular characteristic by which it can be distin 
guished? It seems to us that it would be very 
unsafe, and lead to dangerous results to allow such 
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for a trial before a jury in the Supreme Court, to 
at least some proof was made that the mark had | determine whether the will in question was revoked 
some established characteristics like a handwriting | by the testator, costs in all of the courts to abide 
that would enable it to be recognized. A mere cross | the final award of costs. 
or mark cannot be identified, and it therefore stands | Parker, Ch. J., O’Brien, BARTLETT, VANN, CuL 
for itself alone.” : | LEN and WERNER, JJ., concur. 

In the early period of the English law expert Judgment reversed, etc. 
testimony was unknown, but as the world advanced 








jn education the courts commenced to avail them- 
selves of the knowledge of others, pertaining to | SALARIES OF ENGLISH JUDICIAL 
scientific matters which was not possessed by | OFFICERS. 


ordinary individuals. From this beginning expert | 
testimony has continued to grow in importance and | The lord high chancellor is second only in posi- 
in use until the present time. It, however, has met | tion to the archbishop of Canterbury, and he enjoys 
with much criticism on the part of the courts, and | an income of $50,000 a year. The lord chief justice 
it has been denounced as misleading and unsatisfac- | of England has a salary of $40,000 a year. The 
tory in numerous cases. It is, however, useful in a| master of the rolls has a salary of $30,000 a year, 
variety of cases, and within reasonable bounds | and the lords of appeal in ordinary the same. The 
should be encouraged. But we have now reached | lords justices of the Court of Appeal and the judges 
a case where it is sought to establish that mere | of the High Court earn $25,000 a year each. The 
marks made over the signature were not made by| masters of the High Court, the London police 
the person who wrote the signature, by the opinion | magistrates, and the County Court judges earn 
of an expert. This is carrying the use of the | $7,500 a year each. The masters of the High Court 





opinions of experts beyond any reported case to’! 
which our attention has been called, and we now 
think that the time has come in which a limitation 
should be placed upon this class of evidence. 

The general rule which admits of the proof of the 
handwriting of a party by experts who have com- 
pared the writing with other writings of the person, 
is founded on the reason that in every person’s writ- 


are chosen from barristers or from solicitors, but 
all the other office holders to whom we have alluded 
must have come from the bar. 

The attorney-general makes much more money 
than any of these dignitaries. His salary is only 
$35,000, but he has fees as well, sometimes to a 
very large amount. The solicitor-general has 





ings there is a peculiar prevailing characteristic 
which distinguishes it from the handwritings of 
every other person, and therefore an expert, by 
studying characteristics as they appear in the writ- 
ings of the person, may be able to determine with 
some degree of certainty as to whether a writing 
sought to be proved contains any of the character- 
istics of that of which he has examined and studied. 
But mere perpendicular marks or scratches, used 
either perpendicularly or horizontally over a sig- 
nature for the purpose of canceling it, do not con- 
tain the characteristics necessary in the formation of 
letters to enable an expert, or any person, to speak 
with any degree of certainty with reference to the 
identity of the person who made the marks. 
_ In the case before us it is quite probable that the 
Signature was canceled by the perpendicular marks 
ten years or thereabouts after the signature was 
written. The expert concedes this in giving the age 
of the ink marks over the signature, and yet, look- 
ing at the letters forming the signature made ten 
years before, he was allowed to give his opinion to 
the effect that the marks were not made by the same 
person who wrote the signature. This, we think, is 
catrying the privileges of an expert too far, and 
that the testimony is too dangerous and uncertain 
to be received as evidence and considered by either 
the court or jury. 

The judgment of the Appellate Division and the 
decree of the Surrogate’s Court should be reversed, 
and the proceedings remitted to Westchester county 


$30,000 a year, besides his fees. Of course, the 
| double work, legal and parliamentary, which these 
| officers have to undertake is most arduous, requir- 
|ing an iron constitution and a mind that requires 
| but little time for rest. The private practitioners 
in some cases make larger incomes than any of 
the official persons at the bar. It is not indeed many 
| who make “ five figures; ” but there may be always 
|one or two leaders who are achieving this. The 
| leaders who are chiefly before the public in ordinary 
| cases do not often make more than from $25,000 to 
| $30,000 a year. Larger fortunes are frequently made 
|by men who specialize in patent cases, who are 
engaged in rating appeals and compensation work, 
or who practice their profession at the parliamentary 
bar.— Canadian Law Review. 


a oe 
A TEST. 


The proposal to put mail boxes on street cars is 
meeting with a storm of disapproval from the labor 
unions. A prominent representative of union labor 
is quoted to the effect that such unions will never 
consent to any such measure, the effect of which 
would be to give the protection of the Federal 
courts and Federal troops to the running of a pri- 
vate business. What does this mean? The leaders 
of these bodies have been strong in their repeated 
denials of sympathy with violence in time of strike. 
While their good faith has not been free from ques- 
tion, they have in the past for the most part had the 
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discretion to avoid any open advocacy of lawless- 
ness and violence. But the sole ground of objection 
to the placing of mail boxes on street cars is the 
consequent barrier of Federal protection against 
violent obstruction to the operation of the cars. If 
labor unions dare to take the ground that such 
Federal protection is hostile to them, they deliber- 
ately identify themselves with the riots that are 
usually incident to strikes. The clearer-headed and 
wiser leaders of labor must know that such a course 
is suicidal. They have too often given a sneaking 
support and sympathy to the mob that fought for 
the strike, but they have had the grace to pretend 
at least that they deprecated violence and crime. 
If they now fight against mail boxes on street cars, 
the issue is squarely joined. They come out into 
the open as avowed inciters of mobs. On such an 
issue there can be but one verdict. The people of 
the United States will not tolerate open insurrection 
by labor unions or any other organization. It is 
well that the question is raised. It will tend to 
clear the somewhat turbid condition of the public 
mind with respect to the relation of labor unions 
and riots. The right of labor to organize and to 
seek by all legitimate means for the betterment of 
labor conditions cannot be denied by any man who 
has learned the first principles of American liberty. 
But a free nation will not tolerate organized crime 
in the interest of any cause, even that of labor.— 
Case and Comment. 


—_—_—_>e—_———_ 
CURIOUS FORMS OF TAKING OATH. 
The bill to repeal the law providing for extra judi- 
cial oaths in all civil courts calls attention to the 
variety of oaths that might be brought into practice 


in a court of world-wide cosmopolitanism, says the | 


Milwaukee Sentinel. The section of the law which 
it is sought to repeal has been on the statute book for 
many years, but has rarely been invoked by either of 
the parties to an action. Its existence has, however, 
sometimes been prejudicial to the impartial adminis- 
tration of justice. 

Chinese witnesses must be sworn in several ways 
if they are to be bound to tell the truth. In some 
cases the witness breaks a plate and assents to the 
imprecation that his soul may be shattered in the 
same way if he strays from the paths of veracity. 

With a large section of the Chinese the formula is 
for the person administering the oath to light a 
match or candle and, blowing it out, tell the witness 
that thus will his soul be extinguished if he does not 
speak the truth, to which he assents by giving a short 
nod. Some tribes living on the Thibetan tableland 
can only be sworn in court by cutting off the head of 
a live gamecock. The Hindu law says: 

“Let a judge swear a Brahmin by his veracity, a 
soldier by his horse, his elephants, or his arms; an 
agriculturist by his cows, his grain, or his money, 


= — — 
—= 


evidence in affirmation, as also are the Moravians and 
Separatists. 

A Galla, of Abyssinia, sits down over a pit covered 
with a hide, imprecating that he may fall into a pit 
if he breaks his word. 

A Brazilian savage, to confirm his statement, raises 
his hand over his head and thrusts it into his hair 
or touches the point of his weapons. 

Among the Aracans an Asiastic tribe, the witness 
swearing to speak the truth takes in his hand a mus. 
| ket, a sword, a spear, a tiger’s tusk, a crocodile’s 
| tooth, or a stone celt. The hill tribes of India swear 
| by a tiger’s skin, and the Ostraks by a bear’s head. 
| he sacred oath in Persia is “by the holy grave,” 
| that is, the tomb of Shah Besa ’de, who is buried in 
| Casumere. 

Members of the Kirk of Scotland are sworn by 
lifting the hand while the book is laid open before 
them; Jews are sworn on the Pentateuch with their 
hats on; Mohammedans by placing the right hand 
flat on the Koran and the left on the forehead, and 
then bringing down the forehead to the book, and 
finally gazing a while at the book. The highest oath 
of the man who dwells by the Ganges in India, is 
taken on the water of that river. 





——_»——_—— 
Botes of Cases. 


Municipal Ordinances — License Tax on Attor- 
neys — Validity — Repeal—SIn City of Sonora y. 
Curtin, decided by the Supreme Court of California 
in November, 1902 (70 Pac. 674), it was held that a 
license tax on attorneys imposed by a municipality 
pursuant to the authority conferred by St. 1883 
(Cal., p. 93, $ 852, subd. 10), empowering muni- 
cipalities to license “ for purposes of regulation and 
|revenue” every business authorized by law carried 
on therein, and to fix the rates of license, is unau- 
| thorized as a regulation of the business or profes- 
|sion of practicing law, and can be sustained, if at 
‘all, only as a revenue measure. 
| It was decided that since the power of municipal- 
|ities to impose a license tax on business for pur- 
poses of revenue is impliedly repealed by act March 
23, 1901 (Pol. Code, § 3366), limiting their power to 
license for the purpose of regulation, a municipal 
ordinance imposing a license tax on attorneys as 2 
revenue measure is also repealed. The court said 
in part: 

If the board, in this case, had the power to issue 
the license, as a police regulation, it would have the 
power to prohibit the defendant from practicing law 
without the license. There is nothing about the 
practice of the profession of the law which makes 
the business dangerous to the public. It does not 
threaten the public health or safety, nor is it demor- 
alizing to the public. It is one of the most honor- 
able and learned professions, and its members are 
among the most conservative citizens in any com- 








and a souder by all his crimes.” 
Quakers, in all civil cases, are allowed to give their: 


munity. It is said by Judge Cooley, in his work on 


Constitutional Limitations (6th ed., p. 744): “ The 
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general rule undoubtedly is, that any person is at 
liberty to pursue any lawful calling, and to do so in 
his own way, not encroaching upon the rights of 
others. This general right cannot be taken away. 
It is not competent, therefore, to forbid any person 
or class of persons, whether citizens or resident 
aliens, offering their services in lawful busitess, or 
to subject others to penalties for employing him.” 
In Tiedman’s Limitations of Police Power (p. 272 
et seq.), the subject is thoroughly discussed, and 
the author says (page 281): “It is, therefore, con- 
clusive that a general requirement of a license for 
the pursuit of any business that is not dangerous to 
the public can only be justified as an exercise of the 
power of taxation, or the requirement of a com- 
pensation for the enjoyment of a privilege or fran- 
chise.” In City of St. Paul v. Traeger (25 Minn. 
248, 33 Am. Rep. 462), it was held that an ordinance 
imposing a license tax upon farmers or gardners 
selling vegetables on the streets was not within the 
police powers of the city authorities. In the 


opinion it is said: ‘‘ The business itself is of a use- | 


ful character, neither hurtful nor pernicious, but 


laws of the State.” In State v. Bean (91 N. C. 558), 
the question as to the distinction between powers 
of taxation and police powers is discussed, and in 
speaking of police powers it is said: “ These pow- 
ers are granted for the purpose of enabling city and 
town authorities to preserve the peace and good 
order of the community, to provide for the sanitary 
condition, to establish markets and regulate them, 
to have supervision over the streets, and pass all 
ordinances for the administration of their internal 
affairs which are consistent with their charters, and 
not in contravention of the general laws of the 
State. And these ordinances may be enforced by 
penalties or fines, and by criminal actions in cases 
where the courts have jurisdiction. But the power 
to tax for the purpose of revenue is not one of the 
functions of police power.” In City of San Fran- 
cisco v. Insurance Co. (74 Cal. 113, 15 Pac. 380, 5 
Am. St. Rep. 425), it was held that an act requiring 
the agents of foreign insurance companies doing 
business in California to pay to the treasurer of 
any county or city and county a certain proportion 
of the premiums is a charge imposed by the legis- 
lature for the purpose of revenue, and cannot be up- 
held as a valid reguation under the police power of 
the State. The measures that are needful or appro- 
priate to be taken by the legislative body of a 
municipality in the exercise of its police powers is 
largely left to the judgment and discretion of such 


body. In such case a wide discretion is necessarily | 


vested in the legislative body, and courts will only 
interfere in a clear case, where the ordinance or 
Statute has no real or substantial relation to those 
objects, and the fundamental rights of the citizen 
are assailed under the guise of a police regulation. 
In such case, where the right of the citizen to 
engage in a lawful business or follow a lawful pro- 


vall the courts of the State. The attorney is an 
beneficial to society, and recognized as rightful and | 
legitimate both as common law and by the general | fications are passed upon under laws enacted by the 


LAW JOURNAL. 123 

































































fession is invoived, the courts will interfere and 
determine whether the regulation or ordinance is a 
valid exercise of police power (Ex parte Tuttle, 91 
Cal. 591, 27 Pac. 933; Ex parte Whitwell, 98 Cal. 78, 
37 Pac. 870, 19 L. R. A. 727, 35 Am. St. Rep. 152). 

This ordinance could not have been passed under 
the power to regulate, for it is evident that the 
board of trustees have no power to regulate the 
practice of the law. They have no power to pass 
upon or inquire into the qualifications or character 
of persons who desire to practice law, nor to say 
where or in what courts they shall practice. The 
legislature has provided for examinations, and given 
the right to every citizen, or person who has de- 
clared his intention to become such, possessing the 
necessary qualifications as to learning and ability, 
to be admitted as an attorney and counselor at law, 
upon his producing satisfactory testimonials of a 
good moral character. It has further provided for 
the issuance of a license to the party found entitled 
to practice, upon the payment of a license fee of 
ten doliars, which entitles the party to practice in 


officer of the court where he practices. His quali- 


legislature and his right to practice guaranteed by 
those laws. If he is dishonest in his practice, guilty 
of a felony, or violates his oath, he may be removed 
or suspended by the courts. The board of trustees 
of a city, therefore, cannot in any way or manner 
regulate the business or profession of practicing 
law. If they possessed any power to pass the ordi- 
nance in question, it was under the power to license 
for the purposes of revenue. Since the ordinance 
was passed the legislature, by an act approved 
March 23, 1901 (Statutes and Amendments to the 
Codes, 1901, p. 635), added section 3366 to the 
Political Code, which, so far as material here, is as 
follows: “ Boards of supervisors of the counties of 
this State, and the legislative bodies of the incorpo- 
rated cities and towns therein, shall, in the exer- 
cise of their police powers, and for the purposes of 
regulation, as herein provided, and not otherwise, 
have power to license all and every kind of business 
not prohibited by law, and transacted and carried on 
within the limits of their respective jurisdictions 
* * * to fix the rates of license tax upon the 
same, and to provide for the collection of the same 
by suit or otherwise.” The section of the Act of 
1883, herein quoted, giving to the board of town 
trustees power to license for purposes of revenue, is 
repealed by implication by said section 3366 of the 
Political Code. It declare and limits the power of 
the boards to license for the purpose of regulation 
in the exercise of their police powers. The words 
“not otherwise” are used to emphasize the mean- 
ing of the section. It has been expressly so held 
in Ex parte Pfirrman (134 Cal. 148, 66 Pac. 205). 
It is there said, in speaking of section 3366: This 
language is too plain to be construed. It speaks for 
itself, and declares that boards of supervisors may 








issue licenses for the purpose of regulation alone.” 
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Therefore the law under which the ordinance was 


passed fixing a license upon any attorney at law | 
for the purposes of revenue must be held to be) 


repealed. 
———— 


New Books and Rew Liitions. 


A Few of Hamilton's Letters. 
ton. New York: The Macmillan Company, 1903. 
Mrs. Gertrude Atherton, whose fictional biogra- 

phy of Alexander Hamilton, “The Conqueror,” 

continues to be the object of attack from many 
quarters, and of spirited defense by its author, gives 
us a volume containing “A Few of Hamilton’s Let- 
ters,” her aim in collecting them having been to 
“ enable Hamilton’s admirers to form a much more 
close estimate of his character than is possible from 
almost any other source.” The letters have been 
selected from the great bulk of State papers and 
many volumes which in a general sense are unavail- 
able for the average reader. Among some of the 
interesting letters are the famous Andre letter, and 
several letters not found in the regular collection, 
or in the lives of Hamilton by his son. There is 
also a copy of the deed of separation of Hamilton’s 
grandparents, the Fawcetts, copied from the records 
of Nevis. One letter of great value is that which 

Mrs. Atherton has herself unearthed at Copen- 

hagen, in which Hamilton describes the terrible 

tornado which devastated his home, and which af- 
fords such a graphic scene in “ The Conqueror.” 

In her introduction Mrs. Atherton points out that 

no love letters written by or to her hero have ever 

been found. 

The Captain. By Churchill Williams. 

The Lothrop Pub. Co., 1903. 
The author of that clever political novel, “J. Dev- 

lin-Boss,” has entered an entirely new field in writ- 

ing “The Captain,” and has made a splendid 
success. The story has been written around the 
figure of General Grant, for, although the great 
soldier’s name is not mentioned, he is at once 


Boston: 


recognized, and is evidently meant to be recog- | 


nized. The action takes place on the eve of and 
during the civil war, first taking up the life of the 
captain after his retirement from the regular army, 
when he sought to carve out a home for himself 
in the wilds of Missouri. His failure at farming 
and in real-estate promoting are deftly touched 
upon, and the condition of society and the politi- 


cal events leading up to the civil war, in which the 
captain was destined to take such a conspicuous | 
part, are shown in clever dialogue and absorbingly | 
The war itself is properly | 


interesting situation. 
only an incident in the career of the great cap- 
tain, who dominates the story. To successfully 


draw a portrait of General Grant, one that would, 
please all and offend none, and at the same time | 


SS — 


the book can hardly be classed with “The Crisis,” 


it is nevertheless a very readable story, showing a 
versatility which gives promise of even better work 


| from Mr. Williams's pen. 


By Gertrude Ather- | 


| will be longest and best known. 


| 


; and espoused pure art. 


Lady Rose’s Daughter. 
New York: 


Mrs. Ward is an “artist to her finger-tips,” and 
in “ Lady Rose’s Daughter” she has produced her 
masterpiece, the one work of fiction by which she 
In it she has de- 
serted the field of the purpose novel and taken up 
the novel of character; she has given up didacticism 
It is, in brief, a study of 
temperament, character and heredity, and a most 
remarkable one. Lady Rose’s daughter, the ille. 
gitimate offspring of an English noblewoman, is a 
new character in English fiction, no matter whether 
it is true or not, that she is a modern rendering 
of Mile. de Lespinasse; she is impressive, convine- 
ing, drawn by a master hand. The two characters 
of Julie Le Breton and Lady Henry are alone 
sufficient to make it a notable piece of fiction, but 
they are by no means all. There are splendid pic- 
tures of English society, and an intense love story 
which will enthral the reader. The book had a 
large reading public in serial form and is certain 
to command a still larger one between covers. 


By Mrs. Humphrey Ward, 
Harper & Brothers, 1903. 


Irrigation Institutions. By Elwood Mead, C. E, 
M. S. New York: The Macmillan Company, 
1903. 

In this work, one of the “ Citizens’ Library,” the 
author gives a very valuable discussion of the 
economic and legal questions created by the growth 
of irrigated agriculture in the west. This he has 
| done from an abundant experience of twenty years, 
fifteen of which were devoted to the study and 
administration of irrigation laws as assistant state 
engineer of one commonwealth and state engineer 
of another. He has studied carefully all phases of 
the subject, and has given us a work of the highest 
practical value, which we cheerfully recommend 
to all the great and increasing army of those inter- 
ested in the reclaiming of arid lands. 


The Blue Goose. By Frank L. Nason. New York: 
McClure, Phillips & Co., 1903. 

Mr. Nason showed, in his first novel, “To the 
End of the Trial,” the possession of remarkable 
gifts as a writer oi fiction, strength, virility, a pic- 
turesque style, a story, vivid imagination, and 4 
power of description out of the ordinary. All these 
qualities are exhibited in his latest work. The scene 
of the story is laid in the West, and its characters 
| are mainly miners, a subject with which Mr. Nason 
| is evidently familiar. “The Blue Goose” is a sa 
loon and “gambling hell,” where stolen ores are 
secreted, the precious metals extracted by the 
thieves and all sorts of vile plots concocted. The 





be adequate, was no easy task, but Mr. Williams | book narrates the doings of the thieves and how 
seems to have accomplished it handsomely. While | they were neatly shadowed and trapped by a new 
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mine superintendent. Some of the characters are | 
drawn with admirable strength, and the story takes 
a firm grip upon the reader’s imagination. It will | 
well repay perusal. 
_——— 
Literary Notes. 

“The Grey Wig,” by Israel Zangwill, just pub- | 
lished by the Macmillan Company, has met with 
immediate success, this is apparent from the large | 
advance sale of the book. 


“Political Conditions in Russia” are described 
in the Review of Reviews for April by N. I. Stone. | 
This article throws much light on the probable | 
meaning of the Czar’s recent manifesto. The prog- 
ress of Russian Liberalism has been more rapid of | 
late than ever before. 


The remarkable article by Alfred R. Wallace on 
“Man’s Place in the Universe,” which has attracted | 
so much attention both in England and this country | 
since its appearance in the March Fortnightly, is 
reprinted entire in The Living Age for April 4. 


T. Edgar Pemberton’s authorized “ Biography of 
Bret Harte” has just come from the press of Dodd, | 
Mead & Co. Mr. Pemberton is well fitted to pre: | 
pare this “life"’ on account of his long friendship | 
with Harte, which lasted over twenty years. He | 
had at his disposal everything that could be found | 
of interest about the late author. | 


“Toilers of the Home” by Lillian Pettingill, is | 


soon to be published by Doubleday, Page & Co. | 
It is on the style of Mrs. Van Vorst and Marie | 


Van Vorst’s “The Woman Who Tioils,” and is 


the result of an experiment as a domestic servant. | 
The story, which is in a humorous vein, is now 


appearing in “‘ Everybody’s Magazine.” 


McClure, Phillips & Co. announce the fact that 
their new book by Joseph Conrad, “ Youth,” went 
into a second edition some time before the date of 
publication. They add to that a similar one con- 
cerning “ The Chameleon,” a new book by James 
Weber Linn of which the second edition was in 
press on the day the first edition was published. 


The next volume to be added to the Citizen’s 
Library, published by the Macmillan Company, wil! 
be “ Studies in the Evolution of Industrial Society.” 
by Professor Richard T. Ely, LL. D., author of 
“Monopolies and Trusts,” “ Outlines of Econom- 
ics,” etc. The manuscript is now in the hands of 
the printers and may be expected at an early date. 


Bret Harte’s literary executors have found enough 
available manuscript to add one more volume to 
the succession of collections of his short stories 
that have been appearing nearly every spring for 


the last twenty years. The volume, which will con- | 


tain seven stories, will be issued by Houghton, 


Mifflin & Co. in April under the title “Trent’s 
Trust.” 


| and third novel, 


“Truth Dexter,” by Sidney McCall, one of the 
popular novels which has remained in constant de- 
mand, is being brought out in a new popular edi- 
tion by Little, Brown & Co., April 4th. This edi- 
tion contains a frontispiece made from Jessie Will- 
cox Smith’s head of Truth Dexter used on posters. 
Fifty thousand copies of the regular edition of this 
novel have already been sold. 


“The Blue Goose,” by Frank L. Nason, author 
of “To the End of the Trail,” has just been pub- 
lished by McClure, Phillips & Co. It is a story 
of the mines and miners in the gold regions of the 
Rockies of to-day. It describes the fight of a mine 
superintendent against his rebellious employes, and 
its climax is reached in a scene of a strike and riot, 
where the miners attempt to blow up the mine. 
A love story runs through the whole. 


Charles Scribner’s Sons have in active prepara- 
tion a handbook for sportsmen by Dwight W. 
Huntington, which will be published in the spring 
with the title “ Feathered Game.” The volume, be- 
sides describing all the game birds to be found in 
the United States, will tell where they may be shot 
There are also chapters on guns, dogs, game clubs, 
preserves, etc. The text will be set off with eight 
full-page illustrations and with more than 100 photo- 
graphs of game birds. 


Early in April, the Lothrop Publishing Company, 
of Boston, will issue Mr. Irving Bacheller’s new 
“Darrel of the Blessed Isles.” 
This book has been eagerly anticipated and the pub- 
lishers believe that it will be recognized as Mr. 
Bacheller’s strongest work in fiction, having a vital 
motive, strength of plot and interest of character, 
and written with all the idyllic charm which is his 
when he tells of the North Country before the war. 
Darrel, the character naming the book, is one of 
the most remarkable of modern creations. 


Two remarkable railway projects—the Trans- 
Canada and the South Australian land-grant line — 
are described in the April Review of Reviews by 
E. T. D. Chambers and J. H. Gordon, respectively. 
The Canadian scheme contemplates a continental 
line paralleling the Canadian Pacific to the north- 
ward. The Australian proposition involves the 
grant of 75,000 acres of land per mile for the build- 
ing of something over 1,000 miles of road. Adver- 
tisements for bids have been published by the gov- 
ernment of South Australia in American news- 
papers. 

“The Story of an East Side Family,” by Lillian 
W. Betts, author of “ The Leaven in a Great City,” 
which Dodd, Mead & Co. announce for early pub- 
lication, is described as a striking and realistic 
story in the line of Jacob A. Riis’s “ How the 
' Other Half Lives.” It relates the evolution of an 
east side family of New York. The first home 
of the hero and heroine is a single room, furnished 
with a table and two soap boxes. But by clever ° 
' management, industry and economy they go up the 
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the social ladder and the man becomes foreman of 
the factory in which he works, while his wife be- 
comes a power in the neighborhood. While the 
older children go to work the younger ones are 
helped by the Working Girls’ club and the Settle- 
ments. 

The swift success which has come to Churchill 
Williams’ just published novel, “ The Captain,” is 
another demonstration that the story which draws 
its inspiration from American history and is writ- 
ten with regard to truth, has, other things being 
equal, a larger and more enthusiastic audience 
awaiting it than any other form of fiction. There 
have been comparatively few such novels. “ The 
Conqueror” might be named by some as one; 
“The Crisis” is a conspicuous instance. In each 
of these stories the actual environment of history 
has been preserved; in each there is an honest ef- 
fort to vivify a distinguished American. Mrs. 
Atherton gave us a glowing portrait of Hamilton; 
Mr. Churchill a picture of Lincoln. In “The Cap- 
tain,” dominating a dramatic love story, is Grant. 

The Macmillan Company have in preparation a 
series of little novels by eminent novelists which 
will be known as Little Novel Series by Favorite 
Authors. There are four title already announced 
and others are to follow. The volumes which will 
be ready some time during the spring are: “ Man 
Overboard,” by F. Marion Crawford; “ Mr. Kee- 
gan’s Elopement,” by Winston Churchill; “ Mrs. 
Pendelton’s Four-in-Hand,” by Gertrude Atherton; 
“Philosophy Four,” by Owen Wister. Each little 
volume will be handsomely bound in a decorated 
cloth cover, illustrated with photogravures and 
frontispiece. Each volume will also contain a biog- 
taphy of the author in the back. 


The April number of the North American Review 
is notable for the variety and the timeliness of the 
topics with which it deals. A handsome portrait 
of Mr. Henry James, the author of “ The Ambassa- 
dors,” the novel now appearing in the Review, is 
given as a frontispiece to the number. Mr. Hamil- 
ton W. Mabie contributes an appreciative study 
of “ The Work of Mrs. Humphrey Ward.” Benja- 
min Taylor discusses “Shipping and Subsidies.” 
Mark Twain closes his critical examination of 
Christian Science with an article entitled “ Mrs. 
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versity, points out the relation which should syb- 
sist between “ Political Economy and the Labor 
Question.” Dr. Gilbert Reid calls attention to 
“The Unsatisfactory Outcome of the Chinese Ne. 
gotiations” and the reason for it. J. Charlemagne 
Bracq sets forth the “French Side of the New- 
foundland Difficulty.” C. H. Stevenson describes 
the origin and the aims of “ The United States Fish 
Commission.” Erastus Wiman enlarges upon 
“Canada’s Growing Commercial Independence,” 
Mrs. Clarence H. Mackay contributes a drama enti- 
tled “ Gabrielle: A Dream from the Treasures con- 
tained in the Letters of Abelard and Heloise,” and 
the number closes with the fourth part of Mr. 
James’s novel, “The Ambassadors.” 

A most interesting character study is offered in 
the April issue of the Cosmopolitan in Mrs. Louise 
P. Richards’ personal and intimate estimate of “ the 
grand old man” of the Norseland, Bjérnsterne 
Bjornson. The article is elaborately illustrated with 
photographs of the cheerful singer and charming 
story-teller, taken in and about his home, and 
among his simple, brave and sturdy people. This 
great poet of the people and dramatist of democracy 
has just passed his seventieth birthday; when all 
Scandinavia paid him tribute, giving him a national 
demonstration seldom accorded to a man of letters, 
But Bjérnson is more than the pride of Norway; 
he is a Norwegian who belongs to the world. 


Lippincott’s Magazine has won a reputation for 
its monthly novels. That in the April number, a 
good one called “ The Trifler,” is written by Archi- 
bald Eyre, an English author of rising fame. “ The 
Trifler,” a member of London’s smartest society, 
has a kind heart and an almost too keen sense of 
humor. He is appealed to by his new sister-in-law 
to extricate her from an appalling situation. A 
man to whom she had once been engaged and had 
jilted for Sir Gerald Trewint has had her love let- 
ters printed “for private circulation only.” “ The 
Trifler,’” having himself felt the brunt of his 
brother’s anger, shows quick sympathy for the bride 
and rashly promises assistance. In executing a 
plan to effectually stop the whole thing he is taken 
for a thief. This leads to some delicate predica- 
ments and amusing escapades. “The Trifler” 
shows he can be earnest enough in winning the girl 





Eddy in Error.” An American Business Man an- | he ardently loves. 


swers in the affirmative the question, “Is the Mon- | 
toe Doctrine a Bar to Civilization?” Professor | 


Goldwin Smith, reviewing Mr. A. F. Pollard’s 
recent work on Henry VIII., presents “A Gallery 


of Portraits” of some of the leading personages | 
connected with the reign of that bluff monarch. | 
Lloyd Sanders expounds the Mohammedan law re- | 
lating to “The Sultan and the Caliphate.” Five | 


Little, Brown & Co.’s spring announcements in- 
clude ten works of fiction: “ The Siege of Youth,” 
by Frances Charles, author-of “In the Country God 
Forgot;” “Love Thrives in War,” a romance of 
the frontier in 1812, by Mary Catherine Crowley, 
author of “A Daughter of New France” and “ The 
Heroine of the Strait; “The Dominant Strain,” 4 
semi-musical novel, by Anna Chapin Ray, the well- 


distinguished American painters, T. W. Dewing, | known writer of stories for older girls; “A De- 
Childe Hassam, Robert Reid, Edward Simmons | tached Pirate,” a society novel by Helen Milecete, 
and J. Alden Weir, unite in paying an enthusiastic | a Halifax (N. S.) author; “ Barbara, a Woman of 
_ tribute to the late John H. Twachtman. J. H. Hol-| the West,” by John H. Whitson; “A Rose of Nor- 
lander, professor of finance in Johns Hopkins uni-! mandy,” a romance of France and Canada in the 
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ime of Louis XIV, by William R. A. Wilson; 
“The Spoils of Empire,” a romance of Mexico, in 
the time of Montezuma, by Francis Newton Thorpe, 
a well-known historical writer; “ Sarah Tuldon,” the 
dramatic story of an English peasant girl, by Orme 
Agnus, author of “ Love in Our Village” and “ Jan 
Oxber;” “ The Wars of Peace,” a stirring indus- 
trial novel, by A. F. Wilson, and new edition of 
“Truth Dexter,” by Sidney McCall, with frontis- 
piece. 

The heroine of John H. Whitson’s “ Barbara, a 
Woman of the West,” which Little, Brown & Co. 
will publish early in April, is the charming wife of 
a somewhat self-centered man of literary tastes, 
Roger Timberly, living on a ranch in Kansas. Out 
of gratitude a deed of a mine in Cripple Creek is 
given to the young couple, and Roger, with his 
imagination fired, hastens to visit the mine, leaving 
his wife alone. Failing to write home, Barbara in 
despair, sets out to find him. Her long and patient 
quest for her husband, the means which she adopts 
to support herself, the ardor with which she is 
wooed by Gilbert Bream, and the complications 
which ensue are extremely interesting. The author, 
who is a journalist by profession, is thoroughly 
familiar with the West. He has spent many years | 
on the plains, was at one time engaged in the cat- 





tle business, and went to Cripple Creek when that | 


for his services — five per cent. of the amount re- 
alized by the sale of the canal. This would be the 
largest fee ever given to a lawyer in this country, 
if not in the world. The largest fee ever paid to 
a lawyer in a single case, heretofore, was $250,000. 
This amount John E. Parsons received from the 
Sugar Trust. 


Holding skirts above the ankles as far as the 
weather conditions necessitate in the opinion of the 
wearer of the skirts, does not render a woman liable 
to arrest and punishment in this city, according to 
a ruling made to-day by Judge Potter (Joplin, Mo.) 
in the case against Miss Flo Russell. It was 
charged that the young woman held her skirts 
higher than usual during a rainstorm, and attracted 
considerable attention in the streets. A policeman 
arrested her. Miss Russell denied that she had held 
her skirts too high, and gave a demonstration in 
the court-room for the benefit of the judge. The 
court immediately discharged her with an apology 
for her humiliation by the police department. 


“An honest mistake made by a bank is no excuse 
for its failure to pay checks drawn upon it when 
there is a deposit in the bank to meet those checks.” 
Judge Barrett so charged a jury in Philadelphia, 
recently. He said that a depositor whose checks 
were dishonored, although he had funds in the bank 


place was a wild mining camp. He has written a|t© meet them, suffered an injury which entitled him 


number of serial stories for young people. 


That is certainly a stirring chapter of Standard | 
Oil history which Miss Tarbell narrates in the | 
April McClure’s, and which she calls “ The Defeat | 


of the Pennsylvania.” 
building, in 1877, by the Empire Transportation 
Company, a protege of the Pennsylvania, of a 
couple of independent refineries. Mr. Rockefeller 
objected and called on the Pennsylvania to stop 
the Empire. The Pennsylvania refused and the fight 
was on. It did not last long. Things went against 
the railroad from the start, and in the spring of 
1877, the Pennsylvania passed its first dividend. 
The Standard at the same time paid a dividend of 
fifty per cent. Needless to say, the Pennsylvania 
accepted defeat, the independent refineries landed 
on the bargain counter, where Mr. Rockefeller, al- 
ways on the lookout, promptly picked them up, and 
the railroad, a month or so later, was again ship- 
ping Standard Oil at Standard rebates. It was 
about this time that Mr. Vanderbilt sold his Stand- 
ard stock. “I think they are smarter fellows than 
I, a good deal,” he said. How smart, Miss Tarbell’s 
Story goes a good way to suggest. 


a 
Legal Rotes. 


William Nelson Cromwell, the New York lawyer 
who has been acting for the Panama Canal Com- 
pany in its negotiations with the United States 
Government, will receive, it is said, $2,000,000 cash 


to damages. Samuel Kurlak, a cloak manufacturer, 
was a depositor in the Southwestern National Bank. 
It was testified that, while he had a little more than 
$300 in the bank, he drew four checks against it 
aggregating less than $100. The checks were 


The fight arose over the | returned marked “no funds.” It was subsequently 


discovered that a bookkeeper in the bank had mixed 
Kurlak’s account. The bank admitted its mistake. 
The jury gave Kurlak a verdict for $1,000. 


Justice Leventritt, of the New York Supreme 
Court, recently, fined Aimee Angeles, the mimic, 
fifty dollars for disobeying an injunction restraining 
her from appearing on the stage for any person or 
persons except Sam S. Shubert. Miss Angeles vio- 
lated the injunction order by playing at the Marie 
Dressler benefit. ‘“ Her act in doing so,” said Jus- 
tice Leventritt, “was not the less contumacious, or 
willful, because it was a worthy cause. The court 
order, so long as it stands unreserved, must be 
obeyed. No adequate excuse is offered, nor could 
be, for the misunderstanding or misinterpretation 
of the perfectly intelligible order.” 


By a vote of sixteen to eleven, the senate recentiy 
defeated the bill intended to do away with the use 
of the Bible in administering oaths in courts. The 
patron of it was Mr. McIlwaine, a very able, sincere 
and useful member, who found himself in advance 
of public sentiment on this subject. Several States 
have made the change in the laws that he suggested 
in ours, but in our opinion the judgment of the 





senate corresponds with the sentiment of the masses 
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in this State. That many of the Bibles used in our | 
courts are dirty; that oftentimes the kissing of the 
Book is more hastily and undecorously done, and | 
that there is some chance of bacteria being spread | 
from the soiled cover or leaves, we concede, but all 
these objections can be met. There is no excuse | 
for any court’s using a dirty Bible, a clean one can! 
be easily obtained, and at small cost, and judges | 
and justices should see to it that it is done, and that | 
oaths are reverently administered. The man who 
objects to being sworn on the Holy Bible can, of 
course, make affirmation by holding up his right | 
hand. That is his privilege, and long has been. No} 
one wishes to deprive him of it. The danger from | 
the spread of bacteria, in these cases under consider- | 
ation, is exaggerated by some speakers and writers. | 
The beneficent bacteria exceed the inimical ones by 
millions and millions. If it were not so, the human 
race would have been extinguished long ago. Ast 
it is, it is going along quite happily and prosper- | 
ously, and is increasing and multiplying. The Dis-| 


patch would have the people of Virginia profit by | 
the lessons of science and pay heed to the learned, | 
but not get too panicky about bacteria. As we have | 
said before, it is observable that most physicians | 
take things pretty coolly, and usually do not think 
it neccessary to change their raiment in passing 
from one patient to another. And so we are glad 
that the senate has differed with Mr. McIlwaine in 
this instance. Let’s hold on to the Bible in the 
courts, but have clean Bibles there for witnesses’ 
lips to touch. And the cause of justice would be 
better served and the dignity of the courts much 
increased if a little more time were given to the 
proper and reverent administration of oaths.— Rich- | 
mond Dispatch. 

Dr Louis Albert Banks spoke by way of ermnte 
to his sermon recently, in Grace Methodist Episco- | 
pal Church, West One Hundred and Fourth street, 
New York, in denunciation of Christian Science. | 
“The so-called Christian Science folly,” said he, 
“has reached a point where it is no longer a ques- 
tion personal to the Christian Scientists themselves. 
Modern government does not permit a man to do) 
as he pleases, except so long as he pleases to do 
right and his pleasure does not interfere with the 
life or liberty or happiness of another. When 
parents are so carried away by insane folly, or so) 
lost to natural feeling that they will permit their 
children to die before their eyes without giving 
them the benefit of scientific help, it is time for the | 
law to take hold of them with a strong grip and 
mete out such punishment as shall deter others from 
like folly. The Christian Science ‘ healing’ humbug 
is from the beginning to end a money-making 
scheme. The founder of the cult has made a great 
fortune out of it, large prices are charged for the 
so-called instruction of these ‘healers,’ and they, in 
turn, prey upon their credulous victims. The next 
legislature should pass a law to make it impossible 





jaddressing a jury. 





for these so-called ‘ healers’ to continue their dan- 





— 


gerous practices. They are not only getting money 


| under false pretenses, but they are a constant peril 


to human life.” 
———_o—_—— 


Humorous Site of the Law. 


A certain excellent but loud-voiced lawyer was 
Finally, in a perfect hurricane 
of sound he closed his argument and sat down. The 
jury were impressed, and the other side was in 
danger. 

The lawyer opposite had a sad, watery eye and 
a hatchet-like face. He sat patiently through the 
tumultuous gusts of his friend, and after the rever- 
berations of the closing crash he rose quietly from 
his seat. 

“As I listened to the thunderous appeals of my 
learned friend,’ he said, addressing the jury ina 
drawling tone, “I recalled an old fable. You will 
remember, gentlemen, how the lion and the ass 
agreed to slay the beasts of the field and divide the 
spoil. The ass was to go into the thicket and bray 
and frighten the animals out, while the lion was to 
lie in wait and kill the fugitives as fast as they ap- 
peared. The ass sought the darkest part of the 
jungle, and lifting up his awful voice, brayed, and 
brayed, and brayed. The ass was quite intoxicated 
with his uproar, and thought he’d return and see 
what the lion thought of it. With a light heart he 
went back and found the lion looking doubtfully 
about him. 

“* What do you think of that?’ said the exultant 


ass. ‘Do you think I scared ’em?’ 
“*Scared ’em’ repeated the lion, in an agitated 
tone. ‘Why, you'd ’a scared me if I didn’t know 


,” 


you were a jackass. 

The jury laughed, the effect of the lawyer’s sonor- 
ous eloquence was visibly weakened, and he lost the 
case.— Exchange. 


Judge Keogh of the Supreme Court recently had 
before him on trial an “accident case” where the 
plaintiff's claim was that the plaintiff was thrown 
from a car because it was started too soon, and 
before she was fairly on board. The defendant 
claimed that the plaintiff jumped while the car was 
in motion, and so sustained her injury through her 
own fault. Judge Keogh delivered a charge which 
the plaintiff's attorney thought might tell against 
him with the jury. In an effort to counteract this 
and to have the last word to the jury favorable to 
his client, he requested the judge to charge the 
jury that they must take into consideration the 
inherent probability of each story. 

“Tso charge,” said Judge Keogh, and, to the dis- 
comfiture of the lawyer, who tells the story with 
much relish, the judge added, “also the inherent 
improbahbility of each story.” 

The jury promptly bre ght in a verdict for the 
defendant.—New York Times. 
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